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1.1 [loHsiTHE MEAKTYHAPOIHOTO YTOJIOBHOIO PaBa

Bonpoc 00 o01iecTBeHHOW ONAcCHOCTH OMNPEAETICHHBIX JESIHUH B pamMKax MeEXIyHapOIHOI'o
IpaBa BO3HUK B CBSI3U C BOOPYXCHHBIMH KOH(M)JIMKTaM{, HAHOCSIIMMHU HETIONPAaBUMBINA yiiepo
rocyJapcTBaM M BCeMY MHUPOBOMY cooOIecTBy. Takue Hambosee cepbe3Hble HapyIICHUs
MEXJIYHapOJHOIO IIpaBa, KaK arpeccusi, YHUYTOXKEHHE LEJIbIX Haluil UM HapoJOB,
IPOTUBOIPABHOE BEJCHHWE BOEHHBIX NEHCTBUH M T.I., COBEPIIAKOTCS, MpPEXe BCEro, MO BOJIE
KOHKPETHBIX JIMI, ¥ II03TOMY YCTaHOBJIEHHME Ha MEXIYHAapOJHOM YpPOBHE YTOJIOBHOM
OTBETCTBEHHOCTH 32 MX COBEPILICHHE HEOOXOAUMO i 0OecleyeHNs: MEK/yHApOJAHOr0 MUpa U
npasonopsaka.[lpectynHocTh B HacTosIIiee BpeMsl BBIXOJUT 32 MPEAEIIbl OJJHOTO Iocy1apcTBa U
nproOpeTaeT TpaHCHAILIMOHAIBHBIN XapakTep. [lopoxkaaemas €10 yrposa CTojib CyIECTBEHHA /s
MEXYHAPOJIHOTO COOOIIECTBA, YTO BBI3BIBAET MOTPEOHOCTh B OOBEANHEHUH YCHIINH CyOBEKTOB
MEXIYHapOJHOrO mnpaBa B 0oprOe ¢ Hell. HeoOxoauMocTs GophOBI C MOJAOOHBIMU SIBICHUSAMU
npuBeia K (OpMHUPOBAHUIO MEXKIYHAPOAHOTO YrOJOBHOTO MpaBa, SBISIONIETOCS OJHON W3
HOBBIX  OTpaciedl  MEeXIyHapoAHOro  MyOiauyHOro  mpaBa.MexayHapoJHO-IIPaBOBOE
perynupoBaHue B JlaHHOW cdepe mpuoOpeno NpU3HAKH, XapaKTEpU3YIOLIME €ro B KauyecTBe
OTpacili, CPaBHUTEIBHO HeNaBHO. OJIHAKO CTAaHOBJIEHHME MEXIYHApOJHOIO YroJOBHOIO IIpaBa
MPOUCXOJMIO B TEUYEHHE JINTEIBHOIO MEPHOJa BPEMEHU U IMPOLUIO HECKOJIBKO 3TaloB - OT
NEPBbIX HAIMOHAJBHBIX CYAEOHBIX MPELEJCHTOB, MPUHATHIX B JAJIEKOM IMPOIIIOM, MOATOTOBKH
OTJIENIbHBIX BHYTPUTOCYAAPCTBEHHBIX HOPMATHUBHBIX IIPaBOBBIX aKTOB, YCTaHABJIMBAIOIINUX
YTOJIOBHYIO OTBETCTBEHHOCTh 3a HapylleHHe OObIYacB BOMHBI, COBEpIIEHUE MPECTYIUICHUH
IIPOTUB YEIOBEYHOCTH, JOKTPUHAIBHOM pa3paboTku mpolieM OopbObl ¢ Hambosee TSHKKUMHU
MEXIYHApOJAHBIMU WM HOCALIMMHM MEXAYHApOJHBIA XapaKkTep IPaBOHAPYLIECHUSMHU N0
3aKperyIeHUus] MaTepUaIbHBIX U TPOIECCYalbHBIX HOPM B MEXAYHapOAHBIX JOTOBOpax u
CO3JaHMS CUCTEMBI MEXIYHAPOJHOM YroJIOBHOM IOCTHMIMUA.OZHMM W3 MEPBBIX H3BECTHBIX
CyleOHBIX Ppa30MpaTeNnbCTB SBISIETCS COCTOsABIIMIiCS B 1474 1. mporecc HaJ TEePMaHCKUM
BoeHavyambHUKOM Ilerepom (on XarenO6axom, 1mo npuka3zy KOTOpOTO COBepIIAIMCh yOHMiCTBa,
W3HACWUJIOBAHUSA,  IPOU3BOJIBHOE  HU3BATHE  YaCTHOM  COOCTBEHHOCTH,  HE3aKOHHOE
HAJIOr000JI0’KEHNE HACEJIEHUs], HAMaJeHUsl Ha KHUTEJIeW COCeTHUX ToCyJapCTB U MHOCTPAHHBIX
TOproBueB.OrpoMHOE 3HayeHWE Ui pPa3BUTHS IIpaBa B TrocyaapcrBax LleHTpanbHOH u
Bocrounoit EBponel umen Craryr Benukoro kHspkectBa JIMTOBCKOro, B CTPYKTYpY KOTOPOTO,
HaunHag co Craryra 1529 r., Bkimouancs pazaen «O0 060poHe 3eMCKOii», peycMaTpUBaBIIHA
OTBETCTBEHHOCTb 3a COBEpIICHME psAa MPECTYIJIEHUH, COBEPIIEHHBIX BOCHHOCITYXAIlUMU BO
BpeMsI BOWHBI MJIM BOGHHOTO TIOX0/1a.

OpnHako ycToiuMBOE MOHUMAHHUE TOTO, YTO 3a ONPEICIICHHBIE NEIHNUS UHAUBHUIOB, CBSI3aHHBIE C
HapylIeHHEeM 3aKOHOB M OObIYaeB BEIEHUS BOWHBI, JAPYTUMH HapYLICHUSIMH, BIEKYLIIUMHU



TSOKKUE TIOCIEACTBHS JJIsI MEXIYHAapOJHOTO MPABOMOPSIKA, JOJDKHA OBITh yCTaHOBJICHA
YrOJIOBHAsI OTBETCTBEHHOCTh, OKOHYATEIHHO C(HOPMUPOBATIOCH B HAYYHBIX JOKTPHUHAX TOJBKO BO
BTOpoii mojoBuHe XIX - Hauane XX BB. JlesATeNbHOCTh M3BECTHBIX IOPUCTOB TOTO MEPHOJA,
takux kak H.M. Kopkynos, ®.®. Maptene (Poccus), ®@. Jluct (I'epmanust), I'. Ban ['ammens
(Hunepnanast), A. [lpunc (bensrus), I'. Myanse (seiiapus), B. Tlenna (Pymbinus) 3anoxumna
TEOPETUYECKYI0O OCHOBY MEXIYHapOAHO-IIPABOBOIO PErylUpoBaHUs OOpbObI € MOAOOHBIMU
npaBoHapyuieHusiMU.[lepBble  IIPAKTHUYECKHUE IIONBITKHM CO3/1aHUSl MEKIYHApOJHOW CHCTEMBbI
OTBETCTBEHHOCTH 3a HapyIlleHHE MpaBa BOMHBI ObUIM MPEANPUHATHI 1Mocie okoHuaHus [lepBoii
MUpOBON BOMHBEL. B Bepcanbckom MupHOM poroBope ot 28 wuroHs 1919 r. mpemaranocs
NpUBJIEYb K OTBETCTBEHHOCTHU Kaiizepa Buibrensma Il m apyrux oOBHHSEMBIX B BOEHHBIX
IPECTYIUICHUSAX MOAJNAaHHBIX ['epMaHuu, a TakkKe CO34aThb MEXKIYHAPOIHBIM Cyl H
HAI[MOHAJIbHBIE CYJIbI JJISl IPOLIECCOB HAJl BOCHHBIMU MPECTYMHUKAMU BCEX BUAOB. YKa3aHHbIE
OpeUIoKeHUs] He OBbUIM BOIUIOUICHBI B JKM3HB: Kaif3ep ckpbuicss B loimaHmum, KoTopas
OTKa3ajach €ro BbJaTh, @ T HEMHOTHE U3 MPEANOIaraéMbIX BOCHHBIX MPECTYIMHUKOB, KOTOPbHIE
MOJBEPIIINCh CYNEeOHOMY TMpECIeOBAaHUIO, OBUIM WM ONPaBAAHBI, WU TIOJYYHIA YHUCTO
CHUMBOJIMYECKOE Haka3aHue.PeallbHOE BOIUIONIEHHE HACH O HEOOXOJUMOCTH MpEeceyeHUs U
HaKa3aHMs 3a COBEPILIEHUE BOEHHBbIE MPECTYIUICHUM, NpPEcTyIJIeHUH NpOTUB Mupa U
YeJIOBEYHOCTH B HOPMBI MEXAYHAPOIHOTO MpaBa MPOU30IILIO B X0/ie U mnocie Bropoii MmupoBoii
BOHBI. HoOpMmBI 00 YrOJIOBHOM OTBETCTBEHHOCTH OTHENBHBIX (H3MUECKUX JHIl OBUTH
c(hOpMyIIMPOBaHbI B yCTaBaxX W MPHUTOBOpax MeXIyHapOIHBIX BOCHHBIX TPUOYHATOB U CyJa
HaJ TJIABHBIMM HEMELKMMHU U SMIOHCKMMHU BOEHHBIMU IpecTynHukamu. Cyny Obutn npeaans 24
[JIABHBIX T€PMAHCKUX BOCHHBIX MPECTYMHUKA M 28 PYKOBOASIIUX TOCYIapCTBEHHBIX AesITeneit
SAnonnun.Hropubeprekuit u Tokuiickuil mponeccsl UMeNH OrpOMHOE 3HAUYEHUE ISl 1ajbHENIIero
pa3BUTHS MEXKIYHAPOAHOTO TpaBa. JleaTenbHOCTh JaHHBIX TPUOYHAIIOB TOJOXKMJIA Hayalo
CO3JIJaHUI0 OCHOB MEXIyHapoHOU yronoBHoi toctuniuu. OnbiT Hropaoeprckoro n Tokuiickoro
BOCHHBIX TPUOYHAJOB TOKa3ajdl BO3MOXXHOCTh MPHUBJICYEHUS WHIUBUAOB K YTOJOBHOM
OTBETCTBEHHOCTH MEXJYHApOJHBIMH CyJIE€OHBIMU OpraHaMd, a TaKkKe HHHULHUUPOBAI
MOCTENIEHHBI  Tpoliecc CO3/IaHUA COOTBETCTBYIOIIETO MeXIyHapOAHO-IIPABOBOTO
perynupoBaHus. [IpuHIUIBI, U310XKEHHBIE B yCTaBaX M MPUTOBOpPAX 3TUX TPUOYyHAJIOB, ObLIN
noATBepkIeHbl pesomtonusamu ['enepansHoit Accambien OOH 3 (1) ot 13 depansa 1946 r., 95
(1) or 11 nexabpst 1946 r. u cranu OOIIEIPU3HAHHBIMU TPUHIUIAMH MEXKIYHApPOJIHOTO
YTOJIOBHOTO npasa.
[Tpu3HaHue MEXIyHAPOIHBIMH NPECTYIJICHUSIMU HapyIIEHUH 3aKOHOB M OOBIYaeB BOMHBI,
arpeccuu, reHoluAa, IeIHUN POTUB YEJIOBEYHOCTH BO MHOT'OM IPEJONPEAEINIIO HAIIPaBICHHUE
JanbHeWme Koaupukamuy MeXIyHapoJHOTo IpaBa vepe3 (OpMYyJIUPOBAHHE HE TOJIBKO
KOHKPETHBIX MPOTUBOIIPABHBIX ACSIHUM B MEKYHAPOIHBIX JOTOBOpaX, HO U 3aKPEIUIEHUE HOPM,
IpelycCMaTPUBAIOLINX 0053aTeIbCTBO IOCYAapCTB-YUaCTHUKOB I10 MIPECEUEHUI0 U HAKa3aHUIO 32
UX COBEpUICHHWE BHYTPHUIOCYIAapCTBEHHBIMH YIOJOBHO-TIPABOBBIMU cpencTBamMu. [1o100HBIH
MOJIXOJI TOMY4YMJI TMOCNEnyollee pa3BuTue U 3akperuieHne B KoHBeHLMH O mpeaynpexIeHUH
MPECTYIJICHUs TeHOLMAa M HakazaHuu 3a Hero 1948 r., JKeHeBCKMX KOHBEHIHUAX O 3alluTe
xepTB BoMHBI 1949 1. u JlomomHuTenbHbIX mpoTokonax kK HuM 1977 1., KonBeHuum o
HENPUMEHUMOCTH CPOKa JABHOCTHM K BOEHHBIM IPECTYIUIEHUSM M IPECTYIUIEHUSAM IPOTHB
yenoBeyectBa 1968 1., a Takke B JpYrHX MeEXIyHapoAHbIX JoroBopax.KomoccanabHbie
YeJI0OBEUYECKHE JKEPTBBI, CEPbE3HBIC HAPYIICHMsS] MEKIYHAPOIHOIO T'YMaHUTAPHOIO IpaBa BO
BpeMsi KOH(GIMKTOB Ha TeppuTtopuun ObiBiiei FOrocnaBum u B Pyanme B 90-e rr. XX cronerus
noOyIUIM  MEXIYHApOJHOE COOOIIECTBO 0OpaTuTh Oojiee MpUCTAIbHOE BHHUMAaHHE Ha
BO3MOXKHOCTH MEKIYHAPOAHBIX CylneOHbIX opraHoB ad, hoc w mepcrekTuBbl CO3qaHUS
MOCTOSIHHOTO MEXJIyHapOJHOro yrosnoBHoro cyna. 22 ¢espans 1993 r. Coser bezomacHoctu
OOH mpunsn pernieHne 0 HEOOXOAMMOCTH YUPEKACHUS MEXIYHAPOTHOTO YTOJIOBHOTO Cy/a MO
(akTaM Cepbe3HOr0 HapyIIEHUS MEXIYHApOAHOIO TYMaHMTApHOTO IpaBa Ha TEPPUTOPUHU
osiBIIeil FOrocnaBun (pezomrorust 808).mast 1993 r. Peszomonumeit 827 Coer bezomacnoctu
yupeamsn MexyHapoaHblil TpuOyHal Ui cyAeOHOro MpecieoBaHus JIML, OTBETCTBEHHBIX 32



CEpbE3HbIE HApYUIEHUS MEXIYHAPOJIHOIO T'YMaHUTapHOI'O I1paBa, COBEPIIEHHBIE HA TEPPUTOPUH
owBiIe FOrocmaBuu ¢ 1991 1., u yrBepawt ero YcraB.HOs0ps 1994 r. pezomonueii 955 Cosera
BesonacHoctn ObuT  yupexxaeH MeXIyHapOAHBIM YroJoBHBIM TpUOyHan A CyaeOHOro
IpecieoBaHusl JIMIl, OTBETCTBEHHBIX 3a TEHOLUA U JPYyrue Cephe3Hble HapYyUICHUS
MEX1YHapOJAHOIO0 TYMaHUTApHOTO IIpaBa, COBEPIUEHHbIE HA TeppUTOpuM PyaHzabl, U rpaxinaH
Pyannpl, OTBETCTBEHHBIX 3a TE€HOLMJ M JPYrue MOJOOHBIE HAPYIICHHsS, COBEpPUICHHbIC Ha
TEPPUTOPUN COCEIHUX TocynapcTB, B mepuon ¢ 1 sHBaps mo 31 pgekabps 1994 r.Ha
Hunnomarndeckoir koHpepenumun OOH B Pume 17 wmrons 1998 r. Obur mpunsat Craryt
MexayHnapoaHoro yroioBHoro cyaa. C 3aBepuieHueM (HOpMUpPOBaHHS MeXITyHApOIHOTO
yrosjoHoro cyaa B 2003 1. cuctema MEeXIyHApOIHON YrOJOBHOM IOCTHIIMH MTpUoOpesa 3pumMble
OuepTaHUA.3HAUNTENbHBIA JMANa30H MPECTYIUIEHUH, HOCALIMX MEXIYHApOJIHBIN XapakTep,
OecrpeleICHTHBIM pa3Max MEXIyHApOJIHOM OpraHU30BaHHOW MPECTYMHOCTH BO BTOPOii
nojoBuHe XX - Hawanme XXI| BB. 00ycnoBuianm HEO0OXOAUMOCTH 0ojiee TECHOW KOOPIMHALIUU
JNEHCTBUII TOCYAapCTB IO MPENyNpexICHUI0, MPECEUCHHI0 M HaKa3aHUIO0 3a COBEpILEHHE
nogo0Horo poga mpecrymieHuit. CorpyaHudectBO B OoppOe ¢ MpecTyIICHUSAMU
MEXIYHApOJHOIO XapakTepa OCYIIECTBISIETCS 4Yepe3 CO3/JaHue Ha JBYCTOPOHHEM U
MHOTOCTOPOHHEM YPOBHSX JOTOBOPHOW 0a3bl.OTH JOTOBOPHI NPU3BAHBI PEHIATh BOMPOCHI
COTJIACOBAaHHOM KPHUMHHAIU3ALMU OOIECTBEHHO OMACHBIX JACSTHUN MEXAYHAPOIHOTO XapaKkrepa,
BKJIIOUEHUSI 0053aTEIbCTB 10 pa3padOTKE HAIMOHAJIBHOIO YrOJIOBHOIO 3aKOHOJATENbCTBA,
o0ecrevynBaronIero MPUBJICUEHUE BUHOBHBIX K OTBETCTBEHHOCTH 3a HX COBEpILCHUE,
YCTAHOBJICHMSI FOPUCAUKIIMYN HaJ IPECTYILUICHUSIMU U JIMLIAMH, 110J03PEBAEMBIMU B COBEPILIEHUU
MPECTYIUICHUH, OKa3aHHUsI MEXIYHApOAHON MPAaBOBOM MOMOIIH [0 YTOJIOBHBIM J€JIaM, BKIIIOYast
BBIJIa4y MpecTymHUKOB. TakuM 00pazoM, CerogHs MEXIYHapOIHOE YrOJIOBHOE IPAaBO MOKHO
paccMaTpuBaTh KaK CHCTEMY, B OCHOBE KOTOpPOHM JiexaT MaTepHallbHble MEXIYHapOIHO-
IIPABOBBIE HOPMBI, ONPEIEIISIONINE COOTBETCTBYIOIIME KATErOpUM IPECTYIUIEHUM, a Takke
npoleccyagbHble HOPMBI, PEryaupyromue 00pp0y ¢ JaHHBIMH MPECTYIUICHUSMHU, U UMEIOILYIO
COOCTBEHHBIM  OpPraHM3allMOHHO-NIPaBOBOM MexaHu3M.IloJy MeEXIyHapOIHBIM  YrOJOBHBIM
MPaBOM TOHHUMAETCSl COBOKYIMHOCTH IMPHUHIIMIIOB M HOPM IpaBa, PEryIHPYIOUIMX OTHOIICHUS
COTPYIHUYECTBA TOCYAApCTB [0 NPEIYNPEXKACHUIO, IPECICIOBAHUIO M HAKa3aHHUIO 3a
COBEpIICHHE  MEXKIYHAPOJIHBIX  MPECTYIUICHUMH U  MPECTYIUICHHH  MEXIyHapOJIHOTO
xapaktepa.O0BEKTOM PpEryjaupoBaHUsl JaHHOW OTpaciy SABISAIOTCS MEXKIOCY/IapCTBEHHbIE
OTHOILEHMs, CKJIaJbIBalOLIMecs B cdepe COTpyIHUYECTBA B OOpbOe C MPECTYMHOCTHIO.
COOTBETCTBEHHO CYOBEKTaMH MEKIYHApOJHOTO YrOJOBHOIO IpaBa SIBJSIOTCS TOCyJIapcTBa U
MEXIyHapoAHble opraHu3auuu. [IpeamMerom MexayHapOAHOIO YrOJOBHOTO IIpaBa SIBIISETCS
NpenynpexaeHue, NpeciaeloBaHue W HaKa3aHME 3a MEXAYHapoJHbIE NPECTYIUIEHUS U
IIPECTYIUIEHUSI MEXKIYHAapOJHOIO XapakTepa, OCYIIECTBISEMbIE Ha OCHOBE MEXAYHApOIHBIX
COIJIallIEHUN C TMIOMOIIBI0 IPaBOBBIX CPEJACTB, CO3/JAaBAEMbIX Ha MEXIYHapOJAHOM U
BHYTPUIOCY/IapCTBEHHOM YPOBHSIX, M KOTOpPbIE B CBOEH COBOKYIHOCTH COCTaBIISIFOT
OpraHM3al[MOHHO-TIPABOBOM MEXaHW3M COTpPYAHHUYECTBAa B JaHHOM cdepe.lmeercss y Hero u
CBOI METOJI, CYILECTBYIOLINI B paMKaxX MEKIyHapOJHO-IIPAaBOBOIO METOJIa, B OCHOBE KOTOPOTO
JISKUT B3aUMHOE corjacue U J00poBOJIBHOCTh. OJIHAKO OCOOBIA XapakTep MeEXIyHapOIHO-
IPaBOBOIO NPUHYXKJEHUS B JaHHOW cdepe Mmpuaaer cBoeoOpa3ue MeTOAy MeEXIyHapOIHOIo
YrOJIOBHOTO TipaBa. [IpuHyXJeHrne B TOW WJIM WHOW MEPE CBOWCTBEHHO B IMPHUHIUIIE BCEM
OTpaciiiM MEKIYHApOJHOTO IIpaBa, HO B MEKIYHAapOJHOM YIOJOBHOM IIpaB€ OHO HMEET
OoJbIIee 3HaYEHUE B CUITY CHEU(UKU ITPEeIMETa €r0 peryIupoBaHusl.

IIpuMeHeHne MeXIyHApOAHO-TIPABOBOIO IPUHYKIEHUS BO3MOYHO TOJBKO IpU HAIWYNN
npaBoHapyuieHus. boiee TOro, OHO JOJDKHO HMMETh IIPABOBBIE OCHOBAHUsA, CO3/JIAHHBIC
IIOCPEACTBOM COTJIACOBAHMS BOJIb TOCYAAapcTB. M B 3TOM IpOSABIIAETCS TeCHas CBA3b METOIA
MEXIYHAPOJAHOI'0 YTrOJIOBHOIO IPaBa ¢ OCHOBHBIM MEXIYHAapPOIHO-IIPAaBOBBIM METOAOM. BmecTe
C TeM MEXAYHapOOHOE YrOJOBHOE IIpaBO PETyJIUPYeT OTHOUICHMS, CBS3aHHBIE C
[oCATaTeNbCTBAMU Ha JKM3HEHHBIE HHTEPECHl MEXJIYHApOIHOIO COOOIIeCTBa B LEJIOM, C



HapyIIEHUEM WIN CO3/IaHUEM YIPO3bl Pa3BUTHIO HOPMAJIBHBIX MEKIYHApPOIHBIX OTHOLIEHUH. A
9TO NPENONpEAcIsieT HE TOJIbKO HAJIM4YME MATEPUAIBHOIO OCHOBAaHMs Ui IPUMEHEHUS
IOPUHYXACHUS, B TOM YHCJIE€ OT UMEHU MEXIYHApOAHOTO COOOIIecTBa, HO M OOJbllIee 3HAYCHUE
IIPOLIECCYaIbHOTO MEXaHU3Ma pealu3alliy IIpaBa Ha IPHUHYXACHHWE, BKIIOYas 3allUTy IIpaB
npaBoHapymuresns.Crucrema MeX1yHapOAHOIO YTOJIOBHOTO IIpaBa OXBaThIBAET MaT€pHAJIbHbBIE U
IIPOLIECCYaIbHbIE IIPUHLMUIIEI 1 HOPMBI COTPYAHHUYECTBA 10 NPEAYIPEKICHUIO, IPECIEIOBAHNIO
M HAKA3aHUIO 34 COBEPIICHHE MEXIYHAPOAHBIX IPECTYIUICHUH U IPECTYIUICHUH
MEXIYHApOJAHOIO Xapakrepa. MexXIyHapoJAHOE YrOJOBHOE IIPaBO BKIIOYAET HOPMBI,
JIEMCTBYIOIME KaK B MHUPHOE BpPEeMs, TaK U B MEPUOJ BOOPYKEHHBIX KOH(MIMKTOB.CMEIIaHHBIN
XapakTep OpPraHMU3aLMOHHO-IIPABOBOTO MEXaHM3Ma COTPYJHHUYECTBA TOCYHapcTB B 00JacTH
O00pbOBI C TPECTYMHOCTHIO TMPEAONPEICNSCT BKJIIOYECHHE B CHCTEMY MEXKIYHApOIHOTO
YTOJIOBHOTO IIpaBa ¥ HAlMOHAJIBHOIO 3aKOHOJATENbCTBA B KadyeCTBE BCIIOMOIATENbHOIO,
KOCBCHHOI'0 HCTOYHMKA, CIIY’Kallero CpeACTBOM OCYIIECTBICHUS IPUHLMIIOB U HOPM
nociaeaHero. MexXIyHapoJHOE YrOJOBHOE IIPaBO TAaKXKE OXBAaTbIBAET HOPMBI IO BOIPOCaM
OKa3aHUs  MEXIYHAPOAHOM  IPaBOBOM  IIOMOIUM M PEryjJupOBaHUs  pa3pelieHus
IOPUCIMKIIMOHHBIX ACIIEKTOB JICHCTBUSA HALMOHAIBHBIX YIOJOBHBIX 3aKOHOB Pa3JIMYHBIX
rocyaapctB.MexayHapoIHOE YrOJIOBHOE MPABO SIBJISETCS KOMIUIEKCHOUM oTpacibio. [1og00HbIH
€e XapakTep MNpPOMCTEKaeT M3 IMpPeaMETa OTPACIU: B HEro Hapsay ¢ MEXKIYHAPOIHBIMU
IIPECTYILICHUAMM BXOJAT NMPECTYIUICHHUsI MEXKIYHApOIHOIO xapakrepa. HampaBieHHOCTH 3THX
HPECTYIUIEHUH NMPOTUB Pa3IMYHBIX O0BEKTOB BJICUET PA3IMUHYIO IPOLEypy OTBETCTBEHHOCTH,
YTO U JAET OCHOBAHUS JUIS NPU3HAHUSA KOMIUIEKCHOTO XapakTepa MEXAyHapOJIHOIO YrOJIOBHOIO
npaBa. be3ycioBHO, oOmacHOCTb s  MEXIYHapOAHOTO COOOILIECTBA  MEXKIAYHApOJHBIX
IIPECTYILICHUH U IIPECTYIUICHUI MEKIYHAPOAHOI0 XapaKkTepa He oauHakoBa. Ho 310 He ciryxut
OPENATCTBUEM Ui 0Opa30BaHUS OIPENEIEHHON, JO0CTaTOYHO LEJIOCTHOM, B3aMMOCBS3aHHOU
COBOKYITHOCTH HOpM. Kak M BO BHYTPUrOCYAapCTBEHHOM YTOJIOBHOM IIPaB€, MPUHLUIBI U
HOPMBI MEXTYHApPOJAHOTO YrOJIOBHOI'O MpaBa, CO3JJaHHbIE C 1IeJIbI0 OOPHObI C MEKAYHAPOIHBIMU
IPECTYIUICHUSMU U TPECTYIUICHUSIMU MEXAYHApOJHOTO Xapakrepa OOBEAUHSET TO, YTO OHU
IIPElyCMATPUBAIOT YTOJIOBHYI0 OTBETCTBEHHOCTb JIML, BHHOBHBIX B HX COBEpLICHHH B
3aBUCHUMOCTH OT OOILIECTBEHHOW OMACHOCTH PAa3IUYHbIX KaTErOpuil MpecTyIJICHUH, OXpaHsst
MEXIYHApOJHBI NPAaBONOPAIAOK B LIEJIOM OT MPECTYIHBIX IOCAraTesbcTB.MexXayHapoaHoe
YrOJIOBHOE MPABO TECHO CBA3aHO C JPYTMMM OTpacisiMU MeXayHapoaHoro mpasa. HauOoinee
TECHasl CBA3b CYLIECTBYET MEKIY MEKIYHAPOJIHBIM YIOJOBHBIM IPaBOM M MEXIYHAPOIHBIM
TYMaHUTapHbIM MPAaBOM, a TAK)KE€ MPABOM IIPaB YeJIOBEKa, B paMKax KOTOPbIX (hopMUpoBaJCs
KOMIUIEKC HOpM, OIPEACIAIOIUX INPU3HAKK KOHKPETHBIX MEXIAYHApOAHBIX MPECTYIJICHUI:
BOCHHBIX IPECTYIUICHUHM, IPECTYIUICHUH TMPOTUB MHpa M 4YesloBedyHOCTH. I[lo cBoemy
COJICpKAHUIO BCE ATU JIGSHUS IPEJCTABIAIOT co00i MO0 cepbe3Hble HapymeHHus JKeHeBCKUxX
KoHBeHIMH 1949 1., JlomoONHUTENBHBIX MPOTOKOJOB K HUM 1977 T. M HEKOTOpBIX IPYrux
JIOTOBOPOB, JHMOO OCHOBOIOJIATAIOUIMX TMpaB yeloBeka. [lo3TOMy HeyaIUBUTENIBHO, YTO
VMCTOYHMKAMH ITHX OTpAaCieil Moa4ac SBIISIFOTCA OJHH M T€ K€ MEXKIyHapOJHBbIE JOTOBOPBI.
MMeHHO B 9THX OTpaciasX HaumOoiee CHIBHO TMpOSBIsAETCS TEHACHIUS K CO3/1aHUI0
MEXIYHApOJHBIX IOPUCIMKIMOHHBIX OpPraHOB, B YaCTHOCTH MEXIYHApOAHBIX YrOJOBHBIX
CcynoB.MeXayHapOAHOE YrOJIOBHOE IPaBO SBIISIETCSA CBOErO0 pOAa 3€pKaJbHBIM OTPaXKECHUEM
MEXIYHAPOJAHOTO T'yMAHUTAPHOIO IIpaBa M IIpaB YEJIOBEKA: OHO HAIIPABJIIEHO, IIPEXK/IE BCEro, Ha
npeayn- eXeHue, IpeceueHne U HaKa3aHue 3a MPECTYIUIEHUs, KOTOpbIE CONPsKEHBI ¢ Haubosee
TSOKKUMU M CUCTEMaTUYHBIMU HAapYUICHUSIMH IIPAaB YeJIOBEKa B MUPHOE BpeMS UJIU C JIUIICHUEM
IIpaBa Ha 3alllUTy OINPEICIICHHBIX KaTErOpUi MOKPOBUTEIBCTBYEMBIX JIHI], I'ApaHTUPOBAHUE
MUHUMYMa TIpaB YeJIOBEKAa B MEPHUOJ] BOOPYKEHHOIO KOH(GIIMKTA, YCTAaHOBJIEHHBIX HOpPMaMU
JaHHBIX orpacneil.Hamnune B3auMocCBs3el C  MEXKIYHAPOJIHBIM  YIOJOBHBIM  IIPaBOM
CBOMCTBEHHO M JJI1 MEXAYHAPOIHOIO BO3QYIIHOIO, MOPCKOI'0, 3KOJIOTHYECKOTO ITPaBa, a TAKKeE
HEKOTOPBIX Apyrux orpacieil. CoBOKYIHOCTh IPUHIUIIOB 1 HOPM MEXAYHAapOIHOI'O YTOJIOBHOTO
IIpaBa XapaKTepHU3yeT TeCHas CBA3b C BHYTPUIOCYAAPCTBEHHBIM YIOJOBHBIM IIPABOM.
MexayHapoHO-TIPaBOBbIE ~ HOPMBI,  peryiaupytromue  0ops0y ¢ NpecTyIJICHUSIMHU



MEXIYHapOJAHOIO  XapakTepa, MCIOJB3YIOTCA  HCKIIOUMTEIBHO  4epe3  IPUMEHEHHUE
COOTBETCTBYIOIIIMX HOPM BHYTPUIOCYJAPCTBEHHOI'O YIOJOBHOTO IIpaBa HAIIMOHAJIBHBIMU
[IPABOOXPAHUTENbHBIMU ~ OpraHamu. Peanmuzanus OTBETCTBEHHOCTHM 3a MEXIYyHapOJHbIE
MPECTYIUICHUS, XOTS M MOXET HMETh MECTO Mepel MEXIyHApOIHBIMH TpPUOYHAJIaMU WM
MexnyHapoAHBIM YTOJOBHBIM CYJIOM, U K BUHOBHBIM MOTYT HPUMEHSTHCS HENOCPEICTBEHHO
HOPMBI MEXIYHApOAHOIO IIpaBa, OJHAKO H3TO HE HCKIYAeT U MPHUBJICYECHUS UX K
OTBETCTBEHHOCTH 3a 3THU K€ JIeIHUS B COOTBETCTBMM C HAllMOHAJIBHBIM YTOJIOBHBIM
3aKOHOJATEILCTBOM. boliee Toro, B CUly MEXIYHAPOAHBIX 003aTeNbCTB TOCYapCTBA AOIKHBI
UMETh HAI[MOHAIIBHOE 3aKOHOJATENBCTBO, OOECIIEUHBAOIIEEe MPEAYIpEeKICHHE, MTPeceUeHue 1
HaKa3aHHE 3a COBEpIICHHE MEXIYHAapOIHBIX MpecTymuieHud. MexayHapo/Hble cyaeOHbIe
MHCTAHIIMK B 3TOW CBS3M HE MPU3BAaHBI 3aMEHUTH CO00I HAlMOHAIBHBIE NMPABOOXPAHUTEILHBIC
CHUCTEMBbI, OHHU YKPEIUISIOT U JOMNOJHAKT MX. Mexay TeM TeCHOEe B3aMMOJEHCTBHE HOPM
MEXIYHapOJAHOIO M BHYTPUIOCYJAapCTBEHHOIO  IIpaBa,  BbIpaXawlleecs B HX
B3aUMO/IONIOJIHAEMOCTH, @ 3a4acTyl0 U B COBMECTHOM JIEMCTBUHM, HE M3MEHSET UX IPABOBOM
IPUPOJbI, HE NPUBOJAUT K UX CIHSHUIO B €IMHYIO IPaBOBYI cucreMy. OHU INPOJIOJIKAIOT
OCTaBaTbCs COOTBETCTBEHHO HOPMAMM MEXIYHAPOJIHOI'O MM BHYTPUTOCYJAPCTBEHHOIO IpaBa.
Jlaxxe HECMOTpsI Ha TO, YTO UMEIOT €IMHYIO LIE€Jb - OXPaHy MEKIYHapOJHOIO IMPaBOINOpPSIKA.
OTH  HOPMBI, CO3JIaHHBIE pa3IWYHBIM  O0pa3oM, B paMKax MEKIYHaApOJHOW U
BHYTPUTOCY/IapCTBEHHON MPABOBBIX CUCTEM, JECHUCTBYIOIIME MPUCYLUIUMH UM CHENU(PUIECKUMU
crocobaMu pemiaroT OJHY M Ty K€ 3a/ady - OOpbObl C MEXIYHAPOIHBIMH MPECTYIIICHUSIMU U
IPECTYIUICHUSIMU MEXIyHAPOIHOTO XapaKTepa.

1.2 IIpuHUMIBI MeKTYHAPOJIHOT0 YTOJI0OBHOI0 IPaBa

Kak u mobasg oTpacib, MEXAYHApOJHOE YTOJIOBHOE IMPaBO ONHUPACTCSI KAaK Ha OCHOBHBIE
MPUHIIMITBI MEXTYHAPOIHOTO IMpaBa, KOTOPbIE MPH 3TOM MOAUPHUIMPYIOTCS MTPUMEHUTEIBHO K
JAHHOW OTpaciM, Tak U Ha OTpacieBble (crneuuanbHble). Bo3HukHOBeHHE, (opMUpPOBaHUE
OTpaclIeBbIX MPHUHIMIIOB, WX COJEP)KAHHME OIpeNesstoTcs crneun(ukord 0oOIIEeCTBEHHBIX
OTHONICHHUN, KOTOPBIE OHH PEryaupyroT. Takue NpUHIUINBI OOBEKTUBHO HEOOXOJUMBI IS
(GYHKIIMOHUPOBAHUSI  JTAHHOM CHCTEMBbl OTHOLIEHWH W HOPMATHBHOM CHUCTEMBI, UX
perynupyoomie, OHU HCTOpHUUYECKH (OPMHPOBATUCHL C J3ToW cucremon. Crenudukoit
MEXIYHAPOJAHOTO YrOJIOBHOIO TMpaBa SIBISETCA TaKXe M TO, YTO 3HAYUTENbHAs 4YacTh
OTpacJIEBbIX MPHUHIUIIOB IO CBOEMY COJIEP)KAHHUIO COBNAAAET C OOMMMH MPHUHILMIIAMH,
XapakTEepHbIMU JUIsI BHYTPHUTOCYJAPCTBEHHOTO YrOJIOBHOIO, YTOJIOBHO-MPOILIECCYaTbHOTO H
YTOJOBHO-UCTIOTHUTEIBHOTO  TIpaBa.  JTO  OOBsCHsAeTCS  OOIIedl  HalpaBJICHHOCTHIO
MEXIYHAPOJAHOTO YrOJIOBHOTO IIpaBa M BHYTPUTOCYAApPCTBEHHOIO IpaBa Ha OXpaHy
npaBomnopsaaka.B  pesynbrare KkoguduKaluu OTpacieBble IPUHLMUIIBI  MEXKIYyHApOJIHOTO
YrOJIOBHOTO TpaBa HalUIM OTPaXXEHHE B MEXAYHApOAHBIX JoroBopax. PaccmoTpum wux
nonpoOHee. IlpyHIMNT ~ MHAUBHUAYAJIBLHOW  YroJOBHOW  OTBETCTBEHHOCTH  SIBJISETCS
LEHTPaJIbHBIM B CUCTEME OOLIMX MPUHIMIIOB YTOJOBHOTO IPaBa M OTpakaeT pyHIaMEHTAIbHOE
JOCTH>)KEHHE COBPEMEHHOM YrOJIOBHO-TIPABOBOM JOKTPHUHBI U MPABONPUMEHUTEIBLHON TPAKTUKH.
B n. 2 ct. 25 Pumckoro cratyra MeXayHapOJHOTO YroJIOBHOTO CyAa OH chopmynupoBaH
cieAyommM oOpazoMm: «JIMIlo, KOTOpOe COBEpUIMIIO MPECTYIUIEHHE, MOJANaJarouiee Moj
topucaukinuio Cyna, HeceT WHIWBUIYAIbHYIO OTBETCTBEHHOCTh W TIOJJICKUT HAKa3aHUIO B
cooTBeTcTBUM ¢ HactosmuMm Cratyrom».lIpuHOMN HenmpuMeHeHHsi CPOKa JAaBHOCTH K
BOEHHBIM TMPECTYIUIEHHSIM H TMPeCTYIUIEHWSIM TNPOTHB 4ejloBeyecTBa OBUT BIIEPBHIC
3a¢ukcupoBaH B KOHBEHIMH O HEMTPHUMEHUMOCTH CPOKOB JAaBHOCTU K BOCHHBIM MPECTYILICHUSM
U TIPECTYIJICHUSM MPOTHUB YesoBeuecTBa 1968 1. B coorBercTBHM co cT. | manHoi KonBennuun
HUKaKWE CPOKHM JABHOCTH HE MPUMEHSIIOTCA K CIEIYIOIIUM MPECTYIUICHUSIM, HE3aBUCUMO OT
BPEMEHM HUX COBEpIICHHUSA:a) BOCHHBbIE MNPECTYIJICHUS, KaK OHHU OMNpPENENIoTCs B YcCTaBe
Mexnynapoanoro HropuGeprckoro BoeHHoro tpubynana ot 8 aprycra 1945 r. (Hiopubepr) u
noaTBepxkaatorcst pezomorusamu 3 (1) ot 13 despanst 1946 1. u 95 (1) ot 11 nexabpst 1946 .



I'enepanbHoit AccamOnen Opranuszanuu OObenuHeHHBIX Hamnumii, a Takke, B YacCTHOCTH,
cepbe3Hble HApyIIEHUs, epeurcieHHble B JKeHeBCKUX KOHBEHIMSIX O 3aIIUTE KEPTB BOWHBI OT
12 aBrycra 1949 r.;0) npecTymieHus: IPOTUB YEJIOBEUYECTBA, KAK OHM OIIPENEISIIOTCS B Y CTaBe
Mexnaynaponnoro HropaOeprckoro BoeHHOro TpuOyHanma ot 8 asrycta 1945 1. wu
noarBepxaatorcs pesomouusamu 3 (1) ot 13 ¢espans 1946 1. u 95 (1) or 11 nexabps 1946 r.
I'enepanbHoii Accam6Onen Opranmzanuu OObeauHEeHHBIX Hamwmii, W3rHaHWe B pe3yJbTare
BOOPY)KEHHOTO HAMaJCHHUs WIM OKKyHamuu W OecyelOBeUHbIC JCHCTBUS, SIBISIOIIUECS
CIIEICTBUEM TMIOJIMTUKH amapTenja, a TakkKe NPecTyIUIEHuE TeHOLUIa, ONpeaesieMoe B
KonBennuu 1948 r. o npeaynpexJeHUN NPECTYIUIEHUS F€HOLUAa U HaKa3aHUM 3a HEro, JaKe
€CJIM 3TU JIEHCTBUSL HE MPEACTaBISAIOT COOOW HApyUIEHUS BHYTPEHHEIro 3aKOHOJATeNIbCTBA TOM
CTpaHbl, B KOTOPOH OHU OBLIM COBEpIICHBI».J[aHHBIM MPUHIUIT TOJYYUI pa3BUTHE U B CT. 29
PumMckoro cratryra MexayHapoJHOTO YrOJOBHOTO CyJa, Ijacsiieid, 4To B OTHOIICHUU
IIPECTYIUICHUH, oANAaoMX Mo opucaukunio Cyna, HE yCTaHABIMBAETCS HUKAKOTO CPOKa
naBHOCTU. I IpHHIIMIT OTBETCTBEHHOCTH HAaYaJIbHHUKA 32 HENPUHATHE Mep Obul cHOpMYIHpPOBaH B
. 2 cT. 86 [JononuurensHoro nportokona | k JXeHeBCckUM KOHBEHIUAM O 3aILUTE KEPTB BOWHBI
1949 r.: «Tot ¢akT, uro HapymeHnue Konpennuii uinu Hacrosmero IIporokosa Ob1710 COBEPIIEHO
MOJAYUHEHHBIM JIUIIOM, HE OCBOOOKIAET €ro HauajdbHUKA OT YrOJIOBHOW WJIM JUCIUIUIMHAPHON
OTBETCTBEHHOCTH B 3aBUCHMOCTH OT CJy4as, €CJIH OHH 3Halld WIM HMEId B CBOEM
pacriopspkeHUM UHGOPMAIINIO, KOTopas JOoJKHA Obula Obl JaTh UM BO3MOXKHOCTH MPUUTH K
3aKJIIOUYEHUI0 B OOCTaHOBKE, CYILIECTBOBABIICH B TO BpeMs, YTO TaKOe MOJYUHEHHOE IHUIIO
COBEpUIAET WJIM HAMEPEBACTCSI COBEPIIUTH 10JJ0OHOE HApyIIEHHE, U €CIIM OHM HE IPUHSIU BCEX
MPAKTUYECKH BO3MOXKHBIX MEp B Ipeleiax CBOUX MOJTHOMOYMHA IS MPEJOTBPAIICHUS HIIU
MpPECEUYCHHs] OTOTO HapylieHus». JlanpHeliliee pa3BUTHE NPHUHIMI  OTBETCTBEHHOCTH
HAvaJbHUKA 32 HENPUHATHE Mep Moiyuumi B cT. 28 Pumckoro craryra MexayHapogHOTO
yrosioBHoro cyza.llpuHOMNI OTBETCTBEHHOCTH JIMIA 32 MCIHOJHEHHe WM IPecTyIHOro
NMPHKA3a CBOEro NMPaBUTEIbCTBA WM HAYAJIBHUKA, €CIIM CO3HATENbHBIN BBIOOp (haKTHUECKU
OBbUT BO3MOKEH, B MEKIYHApOJIHOM IIpaBe BIEpBbIe ObuT chopmynupoBaH B cT. § YcraBa
Hriopub6eprckoro TpulOyHana u moily4yus AalbHeiiee pa3BuTtie B 1. 3 cT. 2 KoHBeHIIMU MPOTUB
MBITOK U APYTUX KECTOKUX, OECUETOBEYHBIX HJIM YHIIKAIOIIUX JOCTOMHCTBO BUIOB OOpaIeHus
u Hakazanus 1984 roma, B m. 4 ct. 7 YcraBa MexayHapogHoro TpuOyHana 1Mo ObIBIICH
Orocnasuu u n. 4 ct. 6 Ycraa MexayHapogHoro TpuOyHana no Pyanpe, a takxe B cT. 33
Pumckoro cratyra MexxayHapoqHOro yrojoBHoro cyaa. B coorserctBuu ¢ 1. 1 ct. 33 Pumckoro
cTtaryta OH cGOpMyIupoBaH cienyromuMm odpazom:«ToT @akT, YTO mpecTymieHue,
noamnazaromiee noj opucaukiuio Cynaa, OblJI0 COBEPIIEHO JTUIOM MO MpPUKa3y MpaBUTEILCTBA
WIM HayalbHHMKA, Oylb TO BOEHHOIO WJIM TPaXJIAHCKOTO, HE OCBOOOXAAET 3TO JUIO OT
YrOJIOBHOM OTBETCTBEHHOCTH, 3a HCKJIIOYEHHEM CIydaeB, KOTJAa:) 3TO JUIO OPUAMYECKH
00s13aHO MCTOJIHATH MPUKA3bl JAHHOTO MPaBUTEIHCTBA M JAHHOTO HAYaJIbHUKA;) ATO JIUIO HE
3HANO0, YTO TMpHKa3 ObLT HE3aKOHHBIM; W) TpUKa3 He ObLT SBHO He3aKOHHBIM».ConepikaHue
MpU3HAKa «IBHOW HE3aKOHHOCTW» IMpHKa3a ObUIO B M. 2 JAHHOM CTaThH JIOMOJHEHO YKa3aHHEM
Ha TO, YTO «IIPUKa3bl O COBEPIICHUU NPECTYIUICHUS TEHOIUAA WU TPECTYIJICHUH MpPOTHUB
YEJIOBEYHOCTH SIBIIIIOTCS SIBHO He3akoHHBIMU». IIpunim «nullum crimen sine lege» 3akpernien
B cT. 22 Pumckoro craryra, ¥ B COOTBETCTBUUM C HHM JIMIO HE TMOJJICKUT YTrOJOBHOM
OTBETCTBEHHOCTH 10 Hacrosuiemy CraTyTy, €clid TOJIbKO COOTBETCTBYIOIIEE JI€IHUE B MOMEHT
€ro CoBepuUIeHHs He oO0pa3yeT MPEeCTYIUICHUs, MOAMANAIoNIero TOJ  IOPUCAUKIIHIO
Cyna.llpunmun «nulla poena sine lege» ompenenser oOmive Hadajia Ha3HAUYCHHS HaKa3aHMSL.
CornacHo JaHHOMY MPUHIUIY JIHIO, Npu3HaHHOe CyJIOoM BHHOBHBIM, MOKET OBITh HAaKa3aHO
TOJIBKO B COOTBETCTBUHU C MoJjiokeHHsIMU CTtaTyra MeXayHapoaHOTO yroJoBHOro cyna (ct. 23
Pumckoro craryra).llpuHiun oTcyTcTBUsI 0OpaTHOM cuibl (ratione personae) 3akperuiser JBa
00IKX MpaBwIia, COCTABIAIONINX €ro cojepkanue. Bo-mepBoix, cormacHo m. 1 ct. 24 Pumckoro
CTaTyTa JIMLO HE MOJJIKHUT YrOJOBHOM OTBETCTBEHHOCTH B COOTBETCTBMM co (CrtaryTom 3a
JIesTHUE, COBEPILIEHHOE /10 €r0 BCTYIUIEHUS B CUTy. Bo-BTOpBIX, B cilyyae BHECEHHS] H3MEHEHUS B
3aKOH, TMPUMEHHMBIH K JaHHOMY [y JO BBIHECEHUS OKOHYATENbHOTO pEIICHUS WIN



MOCTAHOBJICHHUS, IPUMEHSIETCS 3aKOH, OoJiee OIaronpusITHBIN 7S JIMIIA, KOTOPOE HAXOTUTCS MO
CIIEICTBUEM, B OTHOIIEHUHU KOTOpPOTO BeAeTcs cyaeOHOe pa30uparerabCTBO WM KOTOPOE
IPU3HAHO BUHOBHBIM (1. 2 cT. 24 Pumckoro craryra).llpyHuun HEA0nmycTHMOCTH CCBUIKM Ha
JIOJDKHOCTHOE TIOJIOKEHUE 3akpersieH B CT. 27 Pumckoro craryra. CoriacHO JaHHOMY
npuHIUIny PUMCKUii cTaTyT mpUMEHsieTCS B paBHOW Mepe KO BCeM JInIaM 0e3 Kakoro Obl TO HU
OBLIO pa3Nuyusl HA OCHOBE JOJDKHOCTHOTO mojoxeHus. Jlanee B 1. 1 ¢T. 27 KOHKPETU3UPYIOTCS
CyOBEKTBbI, KOTOpbIE HE OCBOOOXKIAIOTCSA B CIydyae COBEPIICHHUS MPECTYIUICHUS OT YrOJIOBHOM
OTBETCTBEHHOCTH COTJIACHO PUMCKOMY CTaTyTy, U MX JOJKHOCTHOE IOJIOKEHHE caMo Mo cebe
HE SIBJISIETCSI OCHOBAHHMEM JUIsl CMSITYEHHS IIPUTOBOpPA: I1aBbl TOCYAApCTBA WK MIPaBUTENLCTBA,
YJIeHbI MPaBUTENIbCTBA WM NapjaMeHTa, U30paHHbIe MPEICTaBUTENN WIH JOKHOCTHBIC JIMIA
npaBUTENbCTBA. Hapsy ¢ mpU3HAKOM «(IO0JKHOCTHOT'O IOJIOKEHHUS» B COACpKAHUE IPHUHIIMIIA
BKJIFOYAETCS U YKA3aHHUE Ha TO, YTO «MMMYHHUTETHI UJIU CHELHAIbHbIE IPOLECCYAIbHbIE HOPMBI,
KOTOpbIE MOTYT OBITh CBSI3aHBI C JIOJDKHOCTHBIM IIOJIOKEHHEM, OyIb TO COIJIaCHO
HallMOHAJIbHOMY WJIM MEXIYHapOIHOMY IIpaBy, HE JOJKHBI MPENATCTBOBATH OCYILECTBICHUIO
CynoMm ero 10pUCIUKIIMU B OTHOIIEHUH TaKoro Jinuay (1. 2 ct. 27 Pumckoro craryta). [lpuHuun
YHUBEPCAJBbHON IOPUCAUKIMH O3HAYaeT pPAaCHpOCTPAaHEHUE YIOJOBHOM  HOPUCAUKLINN
rocyJapcTBa Ha JACSHUA, TPU3HAHHBIC MPECTYIMHBIMU MEXIYHAPOIHBIM MPABOM, HE3aBUCUMO OT
rpakaaHcTBa (MOJAaHCTBA) COBEPIIMBIIUX HUX JHI[ U MecTa coBepiieHus. Cuurtaercs, 4To
YHUBEpCaIbHAs FOPUCIUKIINS JOJKHA IPUMEHSITHCS K TIPABOHAPYIICHHSIM, TIPECEUCHUE KOTOPBIX
BceMU ©0€3 HCKIIYEHUS TOCylapcTBaMH OIPaBAaHO WM MPEINUCHIBACTCA MOJIUTUKON
MEXIyHApOoaHOTO coobmiectBa. OCHOBaHMSA Uil peaii3allidl MPUHIUIA YHHBEPCATHLHOU
IOPUCAUKIIMM TPUCYTCTBYIOT KaK B MEXIYHapOIHOM JIOTOBOPHOM, TaK U OOBIYHOM IIpaBe,
Haripumep, B cT. 49, 50, 129, 146 cooTBeTcTBEHHO BCeX ueThipeX JKEHEBCKMX KOHBEHIIUN O
3amute )kepTB BorHbI 1949 r., cT. 12 Pumckoro cratyra.Hapsany ¢ npuHIunaMu MaTepualbHOIO
npaBa B MEXIYHApOJIHOM YTOJIOBHOM TpaBe CPOPMYIUPOBAH PsiJ] MPOLECCYaTbHBIX TPUHIUIIOB.
Tak, B MeXQyHapoAHOM NaKTe O IPaXJaHCKUX U MOJIUTHYECKUX IpaBax 1966 r., XKeneBckux
koHBeHIUAX 1949 r. u JlonmomHUTENBHBIX NPOTOKOIaX K HUM 1977 r., psage Apyrux
MEXIYHAPOAHBIX JI0rOBOPOB YCTAHOBJIEHBI IPUHIMIIBI PABEHCTBA JIIOAECH Mepe] CyIAoM, IpaBa
Ha 3alIUTy, Ha CHOpaBeIMBOE M IYOJUYHOE pa3OMpaTeNbCTBO Jefla KOMIIETCHTHBIM,
HE3aBUCUMBIM U OECHpPUCTPACTHBIM CYJIOM, CO3JaHHBIM Ha OCHOBE IIpaBa, MPE3yMIIIUU
HEBUHOBHOCTHU, TYMaHHOT'O 0OpallleHus ¢ JINLaMH, JIMIIEHHBIMU CBOOOIbI, U JP.

.3 UcTOYHMKH MEeKIYHAPOIHOI0 YT0JI0BHOI'O NIPaBa

HcTOYyHUKHM MEXAYHapOJHOIO YTOJIOBHOTO IIpaBa T€ K€, YTO M Yy MEXKIYHAapOJHOTO NpaBa B
nenoM. I'maBHas poib B CO3AAHMM HOPM MEKIYHApPOJHOTO YrOJOBHOIO IpaBa IMPHUHAJICKUT
norosopaMm. Bmecrte ¢ TeM crnienuduka JOroBOPHbIX HCTOYHUKOB MEXIYHAPOJAHOIO YIOJIOBHOIO
IpaBa HpPOSBISETCS B TOM, YTO €ro kojauukamnus He OblUla OCYIIECTBIEHA, U MO3TOMY €ro
HOPMBI MO>KHO HalTH B JIOTOBOPHBIX MCTOYHHMKaX Apyrux orpaciei. K ux umcmy oTHocsTCH,
IPEKIE BCEro, JIOTOBOPHI, COAEpXAllWe HOPMBI, KOTOPbIE PETYIMPYIOT BONPOCH OOpPHOBI C
MEXYHApOJAHBIMU NPECTYIIICHUSAMMU:

JKeHeBckre KOHBEHIINN O 3alUTE K€PTB BOWHBI 1949 r.;

JlononHuTENbHBIE TPOTOKOIBI K HUM 1977 1.5

KonBeHus 0 3ammre KyJbTYPHBIX IIEHHOCTEH B cllydae BOOPYKEHHOro KoH(uuKTa 1954 r.;
Bropoii npoTokon 1999 r. k ['aarckoii KOHBEHIIMU O 3alUATE KYJbTYPHBIX IIEHHOCTEW B Cilydyae
BOOpPY>KEHHOT0 KoH(uuKTa 1954 1.5

MexnayHapoaHas KOHBEHIHS 0 00phOe ¢ BepOOBKOM, MCIOIB30BaHHEM, (PMHAHCHPOBAHUEM U
o0yuyeHreM HaeMHUKOB 1989 r.;

KoHBeHIMs 0 peaynpexaeHuu IpecTYIIEHUI TeHOLN/1a M HaKa3aHus 3a Hero 1948 r.;
KoHBeHIIMS 0 HEMPUMEHUMOCTH CPOKa JaBHOCTH K BOEHHBIM IIPECTYIUIEHUSAM U NPECTYIUIEHUSAM
IIPOTHB YenoBedecTBa 1968 r.;



MexnyHapoiHas KOHBEHIMS O IPECEUCHUM IPECTYIUICHUS arnapTenjia U HaKa3aHUU 3a HEro
1973 r.;

KoHBeHIIMS IPOTHUB MBITOK M IPYTUX KECTOKUX, 0€CUETOBEUHBIX MIIM YHUKAIOIIUX JOCTOMHCTBO
BHJIOB OOpalieHus 1 HakazaHus 1984 r.;

Pumckuii cratyr MexayHapoaHoro yrojaoBHoro cyna 1998 r. u np.

B nenom k uucily TOrOBOPHBIX MCTOYHHMKOB MEKIYHApOIHOIO YrOJOBHOIO IIpaBa OTHOCATCS
COTHHU MEXJIYHApPOJHBIX JIOTOBOPOB Pa3IMYHOIO XapaKTepa: YHUBEPCAJIbHBIE, PErMOHAJbHBIC,
JIByCTOPOHHHUE, MHOTOCTOPOHHUE M T.1. Hanmpumep, psa KOHBEHLUH MOCBsAIIEH 00pb0e ¢ TeMu
WJIM UHBIMM BUJIaMU IIPECTYIIEHUN MEKYHApOIHOTO XapaKTepa:

Konenius o padctse 1926 1.;

Konsenuus o 60pr0e ¢ TOprosieii JI0AbMHU U ¢ SKCIUTyaTalel MPOCTUTYLIMN TPEThUMH JHIIaMHU
1949 r.;

Kousentust o 6oprde ¢ 60MO0BBIM TeppopuzMom 1997 r.;

KoHBeH1Us 0 NpecTyNIeHUsIX 1 HEKOTOPBIX IPYTUX aKTax, COBEPIIAEMBIX Ha OOPTY BO3AYIIHBIX
cynoB 1963 r.;

KoHBeHLMs O MpenoTBpallleHMM M HaKa3aHUM MPECTYIUIEHUH NpPOTHUB JIML, IOJb3YIOLIUXCS
MEX1YHApOJAHOM 3aIUTOM, B TOM YHCJIE TUIUIOMAaTHYECKUX areHToB 1973 r.;

KonBenuuss o 06opb0e C HE3aKOHHBIMHM AaKTaMH, HAalpaBJIEHHBIMH NPOTUB O€30MacHOCTH
MopcKoro cynoxozactsa 1988 r.;

Konenuuss OOH o OGopsOe NpOTUB HE3aKOHHOIO 000pOTa HApKOTHYECKHX CPEICTB U
MICUXOTPONHBIX BemecTB 1988 r. m Ap.AKTHMBHO pa3BUBaeTCA IMPOIECC MEXKIYHAPOIHOTO
HOpPMOTBOpYECTBA B JAaHHOM cdepe Ha pernoHasbHoM YypoBHe. Tombko B pamkax Cosera
EBpombl 3aKITI09€HO 3HAYUTEIBHOE KOJIMUYECTBO JOTOBOPOB, PETYIUPYIOLINX BOIPOCH OOPHOBI ¢
MPECTYNHOCThIO: EBponeiickass KOHBEHIIMSI O B3aMMHOW MOMOILIM IO YroJoBHBIM Aenam 1959
r.;EBponeiickas xonBeHuus o Bbigade 1957 r.;KonBeHuus o0 «OTMBIBaHMHY, BBISBICHUH,
U3BATUM W KOH(PHMCKALMU JO0XOAO0B OT HpecTynHod pedarenbHoctd 1990 1. m jap.B
MEXYHapOJHOM YTOJIOBHOM IIpaBe€ 3HAYUTEJIbHYIO POJIb UIPatOT OObIYHBIE HOPMBI, © MHOTHE
MEXyHapO/AHbIE JTOTOBOPHI (MPEXIE BCEro KacaloUlMecs HOPM O 3allluTe >KePTB BOMHBI U
IpaBWJIaX €€ BEJIEHHUs) pPAcCMaTPUBAIOTCS KaK OTPAKEHUE COJCp)KAHUS HOPM OOBIYHOTO
MEXYHApOJHOIO0 IpaBa, T.e. IpaBUia JOTOBOPOB 00sA3aTeNbHbl M JUIsI TOCYAapCTB, He
ABIIIOIIMXCSl UX Y4YaCTHMKaMH, B KauecTBE MEXJyHAapoJHbIX oObuaeB. HecnyuaiiHo emie B
pemieHnH MexayHapoJHOTO BOE€HHOro TpuOyHana B HiopHOepre ObIIO MOJYEPKHYTO, YTO
ryMmanuTtapsbslie HopMbl |V TMaarckoit konBeHuuu 1907 r. u XKenesckoil kouBeHmMu 1929 r. 00
oOpalleHud ¢  BOEHHOIUJICHHBIMM  TNPU3HAHBl BCEMH  LMBWIM30BAaHHBIMH  HAIUSMH,
paccMaTpuBajIiCh UMHU B KadecTBE JEKJIapaliy 3aKOHOB U OObIYaeB . BOMHBI M CUMUTAIOTCS
YacThIO 00IIEro MeXIyHapoaHoro npasa. [Ipaktuka MexyHapoaHoro TpuOyHana mo ObIBIIEi
OrocnaBum Takxke MNOATBEpPXkKAAeT AAHHBIN moaxoA.Psn mpecrymneHuil, kotopble IuOO HE
IPEIYCMOTPEHBI MEXIYHAPOIHBIMH JOTOBOPAaMH, JHMOO M MPU3HAKW HE KOHKPETU3UPOBAHBI B
HUX, TEM HE MEHee, OIpe/IeNsoTcs B 00bIYHOM IpaBe. Hampumep, arpeccus yka3aHa B Ka4ecTBe
NPECTYIUIEHUS, BBI3BIBAIOLIETO 03a00YEHHOCTh BCEr0 MEXIYHAPOJHOIO COOOIIEeCcTBa, B CT. 5
Pumckoro craryra, HO caMO ONpeJeNieHue arpecCud OTCYTCTBYET B JAHHOM MEXIYHApOJIHOM
noroBope. Bmecte ¢ TeM HM OAHO TOCYAapCTBO HUKOIJIA HE OCIApUBAJIO OOBIYHO-TIPABOBOIL
XapakTep 53TOro npecTymiaeHus.BaxHbli BKJaJg B Mpolecc HOPMOOOpa3oBaHMSI BHOCAT
MEXIYHApOJHBIE CYIbl, PEIIEHUs KOTOpbIX coryacHo cT. 38 Craryra MexayHnaponHoro Cyna
OOH Moryr ncrons30BaTbCsl Kak BCIIOMOTATEIbHOE CPEACTBO OIPEACIICHHS MPABOBBIX HOPM.
Kpome Toro, MexayHapoaHbBIE CyAbl MOTYT COJEHCTBOBAaTh IOSBIEHUIO HOBBIX HOpPM B
MEXIYHAPOJAHOM TyMaHUTapHOM mnipaBe. Tak, B VYcraBe M mnpuroBope MexIyHapOIHOTO
BOeHHOro TpuOyHana B HropuOepre ObUta BIEpBBIE JaHa TPAKTOBKA MEXKIYHAPOIHBIX
MPECTYIUIEHUH B 00JIaCTM TYMaHUTApHOTO MpaBa U CHOPMYIHPOBAHBI MPUHIUIBI YTOJIOBHOM
OTBETCTBEHHOCTHU (PU3NYECKUX JIUII 32 UX COBEPILEHUE, BIIOCIIEICTBIUH TPU3HAHHBIE PE30IIOIHUEH
I'enepanbhoit Accam6bien OOH ot 11 nexkabpst 1946 r. npuHIMIaMH MEXTyHAPOIHOTO MpaBa U
3akperieHHble B JKeHeBckux koHBeHUUAX 1949 r. u JlonomHutensHOM mportokoisie ot 1977 r.



Cnenyer Takke YNOMSIHYTh ACHCTBYIOLIME B HacTosiee Bpems MexXayHapoaHbIE yroJIOBHbBIE
tpubynansl ad hoc mo OwmBmIcH FOrocmaBum u Pyanje, pelieHus KOTOPBIX MMEIOT OOJIBIIOE
3HAQYCHHE B TOJKOBAHMM M TMPUMEHEHMH HOpM MpaBa.K HCTOUYHHKAM MEXIYHAPOIHOTO
YrOJIOBHOTO IpaBa, KOTOPbHIE YCIOBHO MOXKHO Ha3BaThb KOCBEHHBIMH WJIM BCIIOMOTAaTEIbHBIMU,
OTHOCSITCSI BHYTPUTOCYAQpCTBEHHBIE 3aKOHBI, HAMpPAaBJICHHbIE B TOW WJIM WHOM CTENEHH Ha
IpecieIoBaHre U HAaKa3aHHE 32 COBEPIICHUE MEXKTYHAPOIHBIX MPECTYIJICHUIN U MPecTyIICHUMI
MEXIYHAPOJAHOTO XapakTepa. BHYTpHUrocynapCTBEHHbIE HOPMAaTHUBHBIE TIPABOBBIE AKTHI,
INPUHSATHIE B HECKOJIbKMX TOCYIapcTBax MO OJHOMY M TOMY K€ BOIIPOCY, CIIOCOOHBI OKa3aTb
BIIMSTHUE Ha BO3HUKHOBEHUE OOBIYHON HOPMBI MEKIYHAPOIHOTO YIOJOBHOTO mpaBa. Hampumep,
IOPUHATBIE MHOTMMH TOCYAapCTBAMHU 3aKOHBI IO OOppOe C TEPPOPUCTUUECKHUMH aKTaMu
MEXIYHAPOJAHOTO  XapakTepa, HAaeMHUYECTBOM, O (DaKyIbTaTUBHOH  yHUBEPCAILHOMN
IOPUCAUKIIMY B OTHOLIECHUHM BOCHHBIX MPECTYIJICHUH, COBEPIIAEMBIX B MEPHOJ BOOPYKEHHOTO
KOH(JIMKTAa HEMEXIYHAPOIHOTO XapaKTepa, WHUIMUPOBAIN BO3SHHUKHOBCHHE MEXKIYHApPOIHO-
MIPABOBBIX HOPM, OMNPENCNAIOIMINUX IOAOOHBIE NesSHUS Kak mpecTynHble.PacTymyio pons B
nporecce GOPMHUPOBAHUS HOPM MEXKIYHAPOIHOTO YTOJOBHOTO IpaBa MPUOOPETAIOT pPEeHICHUs
MEXIYHApOAHBIX OpraHusanui, npexzae Bcero opraHoB OOH, rtakux kak ['eHepanbHas
Accambnies u Coer besonacHoctu. SIpkum mpumepom siBnsiercss BeeoOmias aexnmaparus npas
yenoBeka, npunaras [enepanbHoi Accambrneer OOH B 1948 r. u wumeBmas craryc
pexomenaauuu. OgHaKO B MOCIEAYIOLIEM TOCYIapCcTBa MPU3HAIU €€ IOJOKEHUS B KaueCcTBE
HOpPM 00I1IeT0 MEXIyHapoAHOro mnpasa. Takum oOpa3om, pesomtouuu ['enepanbHoil AccamOiien
OOH, npyrux MexayHapOJHBIX OPraHOB HEMOCPEICTBEHHO HE CO3/Ial0T HOPM MEKTYHAPOIHOTO
npaBa M UX HENb3sl CUNTATh MCTOYHUKOM MEXKIYHApOJHOTO YroJIOBHOTO MpaBa. Bmecte ¢ Tem
OHH SIBJISIFOTCSI BXHBIM 3BEHOM B Iporecce (HOPMHUPOBAHHS MEKTyHAPOTHO-TIPABOBBIX
HOPM.YHUKAIbHBIM  CJIydaeM  HENOCPEACTBEHHOTO  CO3JaHHMS HOPM W HHCTUTYTOB
MEXIYHAPOJAHOTO YTOJIOBHOTO IIpaBa SIBJISETCS YUYPEKICHHUE MEXKIYHAPOIHBIX YTOJIOBHBIX
TpubynanoB no OwiBiIei FOrocnaBuu u Pyanne CoBerom bezonmacnoct OOH no npeaioxeHuo
I'enepanvhoro cekperapss OOH na ocHoBanuu riassl VIl Yeraa OOH - B paMkax moaHOMOYni
MO MPUHATHIO MEP JJIsi BOCCTAHOBIICHHUS MEKIYHApOJIHOTO MHpa M OezomacHocTu. Hukorga o
storo Coset bezonacHoctu OOH He yupexpaan opraHoB [uid cyAa HajJ MHAWBHUJIAMU B Ka4eCTBE
MepbI 71 BOCCTAHOBJICHHSI MEXAYHApPOAHOTO Mupa U 6e3onmacHocTH. Bmecte ¢ TeM 1mogoOHbIH
moaXxo A OBLT MOJYAIMBO TMPHU3HAH TOCYIApCTBAMHM U TO3BOJMI M30€XKaTh HEAJIeKBATHBIX IS
MOJOOHBIX CHUTYyallMii 3aTpaT BpEeMEHH, HEOOXOAMMBIX IS 3aKIIOYEHHUS YHUBEPCAIBHOTO
MEX1YHapOJHOI0 JIOTOBOpA, U, YTO OoJiee BaskKHO, N30€XaTh pUcKa TOr0, YTO HEMOCPEACTBEHHO
3aTpOHYThIE KOH(MIMKTAMHU rOCYAapCTBa OTKAXKYTCS OT y4acTHs B HeM.TpaaullMOHHBIE METOIbI
MEXIYHAPOJIHOTO TTPABOTBOPUYECTBA YKE HE B COCTOSHUM OOECIEYUTH PacTyIIue MOTPeOHOCTH
COTpyaHUYECTBA B OOphOE C MPECTYMHOCTHIO. DTO BBI3BAIO K KU3HU Oonee THOKUN u
OTIEPATUBHBIM MEXaHU3M PA3BUTHS MEXKIYHAPOIHOTO U HAIMOHAIBHOTO TpaBa MPU TMOMOIIU
MEXIYHAPOJHBIX CTaHAapTOB. Takue cTaHAApPTHI, SBISAACH HOPMaMHU TaK HA3bIBAEMOTO «MSITKOTO
mpaBay, T.€. He 00s13aTeIbHBIMU JIJIsI TOCY/IapCTB, TEM HE MEHEE, OTPAXKAIOT MUPOBOM MPAaBOBOM
OTBIT ¥ TIO9TOMY YUYHUTBHIBAIOTCS TOCYJapCcTBaMU MpH (HOPMUPOBAHWU HOPM HAIMOHATBHOTO
YTOJIOBHOTO, YIOJIOBHO-MCIOJHUTENIBHOIO IIpaBa, YrOJOBHOIO IIpoliecca W HAIMOHAJIBHOU
MPABOMPUMEHUTENHHOM MPAKTUKU.

II. IPECTYIIVIEHUE U COCTAB NPECTYIIJIEHUSA B MEXIAYHAPOJHOM YI'OJIOBHOM ITPABE

1. Hpunmun nullum crimen sine lege B MexIyHapoIHOM YTOJOBHOM IIpaBe.
2. TlpecTyruieHre B MEKTyHAPOTHOM YTOJIOBHOM MPaBE KakK JICsIHHUE.

3. Tlpu3HaKy MpeCcTYIUICHHUsI TI0 MEKTYHAPOTHOMY YTOJIOBHOMY IPABY.

4. CocTaB MpecTyIUICHHS B MEXKYHAPOIHOM YTOJOBHOM MpaBe.

5. Jluteparypa.

6. KoHTponsHBIE BOIPOCH!



1. ITpunyun nullum crimen sine lege ¢ mexcoynapoonom yzonoenom npase

HecoMmHeHHO, TIOHSATHE W TOHMMAaHUE NPECTYIUICHUS KaK FOPHUANYIECKOrO (paKTa, BBI3BIBAIOMICTO K JKU3HU CaMo
YTOJIOBHOE TIPABOOTHOIIEHHE, SBIAIOTCS KIIIOUEBHIMH B YTOJMOBHOM TpaBe. [lomaBimstomiee OOJIBITMHCTBO
WHCTHUTYTOB YTOJIOBHOTO TpaBa (Kak HAIIMOHAJIHHOTO, TaK W MEXIyHApOIHOTO) B TOI I HHOW CTEIICHH 3aBHUCAT OT
TIOHATHS MIPECTYIUICHUS - OYIyUH, TI0 CYIIECTBY, IPON3BOIHBIMHU OT HETO.

[oHrMaHKe MPECTYIUICHUS MO0 MEXAYHAPOAHOMY YTOJOBHOMY IMpaBy MpOMCTeKaeT u3 mpuHimma nullum crimen
sine lege: B cootBercTBUM ¢ Pumckum CraryToM MekIyHApOIHOTO YTOJMIOBHOTO Cyaa, HUKTO HE MOXKET MOAJICKATh
OTBETCTBEHHOCTH MO HacTosimeMy CTaryTy, €CiM TOJIBKO MHKPUMHHUPYEMOE JISSIHUE HA MOMEHT €ro COBEpIICHHS
He MPU3HABAJIOCh MIPECTYIUICHUEM, TTOAIIaAaomuM mnof opucaukiuo Cyna (4. 1 cr. 22).

Kak MokeT mokas3arhCsl Ha MEepBbIi B3I, PEYb HUICT JIAIIb O MPECTYIUICHHUSX, MOANAJAIOINX O] FOPUCIUKIIUIO
Cyna, a 5Ta GopMyIHpOBKa SIBISETCS CHENHUAIM3UPOBAHHBIM BBIPRKEHHUEM OOIIEro MPHHIMIIA YTOJIOBHOTO IpaBa
npUMEeHHUTENbHO K fopucaukiun Cyma. OmHako 3TO HE COBCEM TaK - IOATBEPIKICHHEM YHHBEPCATBHOCTH 3TOTO
MPUHIANA U BCETO MEXKIYHApOJHOTO YTOJIIOBHOTO IIpaBa SBISETCS TOT (DaKT, YTO 3TOT MPHUHIWIL, €CIH He
OyKBaJIbHO, TO TIO CBOEMY CYILIECTBY, COICP)KUTCS IMPAKTUYECKH B KaXKIOH MEXIyHapOZHOW HOpPME YTOJIOBHO-
MIPaBOBOTO XapakTepa.

Hanpumep, 4. 1 ct. 15 MexnaynapogHoro [lakra o rpakIaHCKUX W HONHTHYECKHX TIpaBax OT 16 mexadps 1966 r.
(sBisrOIIIETOCS  COCTaBHOW HacThio MexayHaponHoro cragapra OOH B obmactw 3ammTel mpaB u CBOOOI
YeNIOBEKa), MPSIMO YCTAHABIMBACT, YTO HHUKTO HE MOXKET OBITh NMPU3HAH BHHOBHBIM B COBEPIICHHUU KaKOTO-THOO
YIOJIOBHOTO  IPECTYIUICHUS, KOTOPOE, COIIACHO  JICHCTBOBAaBIIEMY B  MOMEHT €ro  COBEPIUCHHUS
BHYTPUIOCYJapCTBEHHOMY 3aKOHOJATEIbCTBY WM MEXIYHapOOHOMY IIpaBy, HE SBILUIOCH  YTOJIOBHBIM
IpecTyIUIeHneM. AHaJIoTH4Has HopMa cojepxkurcs B cT. 7 EBponelickoit KonBeHIInu 1o npaBaM 4eaoBeKa.

[Hanee, eciu aessHUE SBISUIOCH NPECTYIHBIM B COOTBETCTBUHM C JIPYroil HOPMOH MEXTyHapOJHOTO YIOJIOBHOTO MpaBa
JI0 BCTYIUICHUS B CHJIy HOBOH HOPMBI, TO OHO IOUICKHT KBaJH(pHUKAIMK MO TOH HOpMe, KOTopas AeHCTBOBaNIa Ha
MOMEHT COBEpIICHUS IesHUs. Tak, HampuMmep, COBEpIICHHE aKTa TeHOIHIa 10 BCTymwieHus B cumry Craryra Cynma
JIOJDKHO OBITh KBATH(HUIIMPOBAHO B COOTBETCTBHH ¢ KOHBEHINEW O MpEemyNnpekKICHAN MPECTYIUICHUS TeHOUNAa U
Haka3aHuH 3a Hero (1948 r) - eciu, KOHEYHO, JESHUE MMEIO MECTO MOCJE BCTYIICHHUS HA3BaHHON KOHBEHIIMU B
CHITY.

B omHOoM wu3 cymeOHBIX mpenencHToB EBpomeiickoro Cyma 1O TpaBaM dYeNOBEKa TaKKe CONCPIKHUTCS
HCABYCMBICJICHHOC YKa3aHUE HAa TO, YTO HEAONYCTUMO HUKAKOC OTCTYIJICHUE OT MPHUHIIMIIA "Her MPECTYIUICHUA oe3
yKa3aHHs Ha TO B 3aKkoHe'", jaxe "B MEPUO BOWHBI MM WHOTO YPE3BHIYANHOIO MOJOXKEHUS" B LENIX 00eCIeUCHUS
MaKCHMaAJIbHO 3q)¢)€KTHBHOﬁ 3alllATBl JMOAa OT IPOU3BOJIBHOI'O YIOJOBHOI'O TIIPECICAOBAHUA, OCYXKIACHUA U
nakazauus (S.W. v. United Kingdom. Pemenne Esporneiickoro Cyma mo npasaM uenoBeka ot 22 Hosopst 1995 1)
Jlornueckum CJICACTBHUCM 3alpe€Ta MPUMCEHATH IMOJIOKCHUA ﬂeﬁCTByIOmeFO MCXKIYHApOAHO-TIPAaBOBOTO aKTa K
ACAHUAM, UMEBUIUM MECTO OO €TI0 BCTYIJICHUA B CUITY, ABJIACTCA 3allp€T HAa NPUMCHCHHUE HOPMbI MEXKIYHApOIHOTO
YTOJIOBHOTO TIpaBa IO AHAJNOTHH. B yKazaHHBIX HENAX MPSAMO TPENnicaHa HeoOXOAMMOCTh KaKk MOXKHO Ooiee
YETKOTO OIpEACICHUs] CaMOro MPECTYIUICHUS 10 MEXKIYyHapOIHOMY YTOJOBHOMY TmpaBy. Ilpu 3Tom Hamo ocobo
YTOYHUTD, YTO MPUMEHEHUE PEIICHUH MEXIYHAPOIHBIX OpraHU3aIHi (B TOM YHCIIE MPELEACHTOB MEXKTyHAPOIHBIX
CYIIOB) HEIb3sl PACIICHUBATh KaK aHAJIOTHIO - B 3TOM CIy4ae TaKoe PElICHHE Pa3biACHICT HOPMY, COIEPIKAIIyIoCcs B
JPYTOM HCTOYHHKE MEKIYHApOTHOTO YTOJIOBHOTO MpaBa. J[pyroe meio, 4To TONKOBaHWE, TAHHOE B PEIICHUH
MEXIyHApOTHON OpraHU3AINH, SBISCTCS 00sS3aTeIHHBIM IIPH IPUMEHEHUH TOH FITH MHON HOPMBI MEXIYHAPOIHOTO
YTOJIOBHOTO TIpaBa.

CocTaBHOM YacThI0 pACCMATPUBAEMOTO MPHUHIIMIA SBISETCS "TPaBUIO O COMHEHUSX', COMIACHO KOTOpOMY JH000€
COMHCHUE B BO3MOXHOCTH HJIU TMPAaBUIBHOCTHU KBaHI/ICbI/IKaL[I/II/I 0 HOpMaM MEXIAYHAapOAHOT'O YTOJIOBHOTO ITpaBa,
JIOJDKHO OBITh UCTOJIKOBAHO B IMOJIb3y OOBHHSEMOTO JIMIIA.

2. Ilpecmynnenue 8 mexcoOyHapoOHoM y20106HOM nPAse KAK Oesnue

JleficTBUTENFHO, YHUBEPCAIN3AIN MEXITyHAPOIHOTO PABOIIOPSAKA, B TOM YHCIIE JOCTHUTaeMas 3a CUeT Pa3BUTHUS
MEXIYHapOTHOTO YTOJOBHOTO IIpaBa, TpeOyeT CcBOeOOpa3HOW YHUBEpPCATH3AalUHd OCHOBHBIX ITOJIOKCHHH
MPaKTUYECKH BCEX OTpaciieil mpaBa - M YTOJOBHOE IMPaBO 3/eCh HE HCKIIodeHWe. HaoOopoT, yroimoBHOE MpaBo,
Oyay4n caMBbIM PElpecCUBHBIM IO CBOCH MPHUPOJIE, BCE B OOMbIIeH Mepe TpeOyeT eclii 1 He IMOTHOH MICHTHIHOCTH,
TO XOTS OBl KOHIIETITYaJIbHOW OJJMHAKOBOCTH B OIICHKE NESHUS KaK MPECTyMHOTo. Takas "oJMHAKOBOCTH" OTPa3UTCs
Y Ha BCEX MPOU3BOIHBIX YTOJOBHO-TIPABBIX MHCTUTYTAX KaK B HAIIMOHAJIBHBIX MTPABOBBIX CUCTEMAaX, TAK U B CUCTEME
MEXXIyHapOIHOTO TIPaBa B IEJIOM.

MexayHapoIHOE YTOJOBHOE MPABO SIBISIETCS OJHUM U3 (PaKTOPOB COMMKEHHUST HAIMOHAIBHBIX YTOJIOBHO-TIPABOBBIX
cucteM. M KIo4eBOH MOMEHT B TakoM CONM)KEHHH - 3TO MPUHIUIHAILHO CXOMHBIM TOAXOA K OMNpPEISICHUIO
MPECTYIUICHHS B MEXTYHAPOJIHOM YTOJIOBHOM TIipaBe. Takoe onpeeneHue Tak Wik HHa4Ye TOJDKHO OBITh BOCTIPUHSTO
YTOJIOBHBIMHU 3aKOHAMH TOCYIapCTB, 4, 3HAYUT B IOHUMAaHWH MIPECTYIUICHUS ACHCTBUTEIBHO BO300IAIAI0T, HE MOTYT
HE B0300J1a1aTh, 00IICYeIOBEYESCKHE IICHHOCTH.

Kakue xapakTepuCTUKU MPUCYLIN NMPECTYIICHUIO M0 MEXIYHAPOJHOMY YrOJIOBHOMY MpaBy? OTMETHUM cpa3zy, YTO
TaKHe XapaKTEPUCTUKU JOJDKHBI UMETBCS y KaXKJIOTO JAESHHUS, PU3HABAEMOr0 MPECTYNHBIM MO MEXIYHAPOAHOMY
YTOJIOBHOMY IIPaBYy.



B nepsyro ouepenp, NIpecTymIeHHE ABIACTCS IOPUANIECKAM (AKTOM, TTOPOKIAIOLINM YTOJIOBHOE NPABOOTHOIICHHUE
B MEXIyHaponHoM mpase. [Ipu 3ToM Takoi ropunudeckui pakT Helab3sl pacCUEeHUTh KaK COOBITHE, HE 3aBUCHMOE OT
BOJIM M CO3HAHMS YEJIOBEKA.

OueBHIHO, YTO MPECTYIUIEHHE - 3TO MPEXAE BCETO NESHHUE JINIA, €r0 aKT MOBEACHHS, NMEIONINH BPEMEHHBIC H
MPOCTPAHCTBEHHBIE XapaKTEPHCTHKH.

[Ipu 3TOM TaKoe JesHUE TOHKHO COBEPIIATHECS OCO3HAHHO, @ COBEPIIIAIOIIEE JTHIIO - OCTYNATh BOJIEBBIM 00pa3oM.
OCO3HaHHOCTh O3HA4aeT, YTO JIMIIO, COBEPIIAIOLIEE TAaKoe JesHUE, NMOHMUMaeT (PaKTHUECKHH XapakTep CBOETO
noBeneHus. JlefCcTBUTENbHO, HENpaBUIbHOE MOHMMaHHE (AKTUYECKUX XapaKTEPUCTHK COBEPIIAEMOTO JIESTHUS
JleflaeT TOBEJCHUE CyObEKTa IOPUIMYECKH HEe 3HauMMbIM. Tak, Hampumep, 4. 1 cT. 32 Pumckoro Craryra
MexIyHapOoJIHOTO YrOJOBHOTO Cy[da YCTaHaBIMBAaeT, YTO oOmMOKa B (akTe SBISIETCS OCHOBaHHUEM IS
"0CBOOOX/ICHNSI OT YTrOJOBHOI OTBETCTBEHHOCTH'" NPHU YCIIOBHMH, YTO TaKas OIMIMOKa MCKIIOYAaeT CyOBEKTHBHYIO
OCO3HaHHOCTh TOTO, YTO JIUIO COBEPILAET.

[Ipn 3TOM B MEXTyHapOIHOM YTOJIOBHOM MHpaBe MPE3IOMHPYETCS TOT (PaKT, YTO COBEpPIICHHE LENOTO psAa ACSHUH
JFOOBIM JIMIIOM JOJDKHO OCO3HABAaThCS KakK SIBHO MPECTYITHOE. JTa Ype3BBHIYAaHO BakHAss HoBewa (4. 2 cT. 33
Pumckoro CraTyTa) MO3BONSET yTBEP)KAATh, UTO JIOOOW YEIOBEK B CHIY TOTO, YTO "BCE JIIOMU ... HaICIEHBI
pasymom u cosecthio” (Ct. 1 Beeobmeit Jlekmaparyu npaB genoseka oT 10 mexadpst 1948 1), momkeH 0CO3HaBaTh
HEJOMYCTUMOCTh TAKHX ACSHUH KaK TCHOIM JINOO MPECTYIUICHHs IPOTHB YEIIOBEYHOCTH, U JOKa3bIBaTh 00paTHOE
He TpeOyeTcs. Ha 3Toif HochlIKe B MEXAYHApPOIHOM YrOJOBHOM IIPaBE OCHOBAaHA MPE3yMIIIHS BMEHIEMOCTH JIMIA
(MBI 0 Hell monpoOHee CKaKeM HUKE), B CHIIy KOTOPOH KaXIIbli YeJIOBEK, MOKa HE JI0Ka3aHO oOpaTHOe, TOHUMAaeT
(oco3HaeT) paKTUYECKHIA XapaKTep TOrO, YTO OH caM jejaeT (WM He JeNIacT).

[Tpu 3TOM HEoco3HaBaEMOCTh (PAKTHUECKOTO XapaKTepa CBOMX JeHCTBUil (Oe3neicTBuil), MMeolas MECTO B CHITY
pasHOro poAa IPUYMH, KaK IPaBUIO SABISIETCS OCHOBAaHHMEM I OCBOOOXAEHHUS JHUIlA OT YIOJIOBHOI
OTBETCTBEHHOCTH 32 COBEpIICHHOE JesiHue. Tak, Hanpumep, B cuny 1. "a" 4. 1 ¢t. 31 Pumckoro CratyTa, eciiu JuIo
CTpajlaeT NCHXWYECKHM 3a00JE€BaHWEM WIM PACCTPOHCTBOM, KOTOPOE JIMIIAIO €ro BO3MOXKHOCTH '"OCO3HaBaTh
MPOTUBONPABHOCTH WIIH XapaKTep CBOETO MOBEACHH" Ha MOMEHT COBEPIICHHMS ESHHS, OE3YCIOBHO OCBOOOXKIACTCS
OT OTBETCTBEHHOCTH 3a TAKOE ACSHHE.

AHaNOruIHEIM 00pa3oM OOCTOUT JIENI0 C TAKOW XapaKTEPHCTHKON NESHIS KaK BOJIS YEJIOBEKA IIPH €TO COBEPIICHHUH.
JIroboe mmmo, B cminy MexnaynapogHoro CraHzapra mpaB W cBoOoi, oOmamaeT cBOOOMOH BOJHM, TO €CTh
BO3MOXXHOCTBIO TIPOM3BOJIFHO OMNpENENiTh BapHaHT CBOEro (hakThieckoro noseneHws. Ecmm Ha cBoOomy BoiM
BJIUSIET KaKOW-JIMOO BHEIIHUH (paKTOp, TO B 1IEJIOM CTaBUTCS BOMPOC O MPECTYITHOCTH COBEPLICHHOTO JIUIIOM.

Spkuit ToMy npuMep - 00s3aTeNbHOCTh MCHOJIHEHUS TIpHKa3a HavyajibHUKA. Takoil mpuka3 (kak BHEUIHUH (akTop)
6e3yCIIOBHO CyXaeT BOJIEBbIC (IIPOM3BOJIBHBIC) XapaKTEePUCTHKH ACHCTBHM HcHoMHHUTENS. M 00s3aTenbHOCTH
NpHKa3a, HapsAgy C HEOYEBHJIHOCTBIO HE3aKOHHOCTH TIIOCJIENHEro A HCIONHUTENS, CTAHOBUTCA OIHHUM H3
OCHOBaHHH, 0CBOOOKIAIOIIUX HCIOJHUTENS OT OTBETCTBEHHOCTH IO MEKAYHAPOJHOMY YrOJIOBHOMY TpaBy. B To xe
BpeMsi, HOPMbI MEXAYHapOJHOTO IpaBa TOBOPSAT O HEOOXOJMMOCTH COXPAaHEHHUS y HCIOJHUTENS BO3MOKHOCTH
"0co3HaHHOTO BHIOOpa" TOBENCHMS NPH HMCHOJHEHWH TpHKaza. Eciam y numa mMMeeTcs BO3MOMKHOCTH BEIOOpa
TIOBE/ICHNSI TIPH HCIIOJHEHUH IIpUKa3a, TO caMa Takas BO3MOXKHOCTb XapaKTepH3yeT JesHHWE KaK IMPOHM3BOJIBHOE,
3aBHUCAIIEE OT BOJIM YeJIoBeKa. 1 ecim OH coBepIIaeT BO HMCHOJIHEHHE NMpHKa3a NPECTyNHOE NEsHUE, TO JIOJDKCH
MO/IBEPTaThCsl OTBETCTBEHHOCTH.

Kaknum MoxeT OBITh IesTHHE KaK aKT MOBEACHHS JIMIa B MEXIyHapOIHOM YTOJOBHOM IpaBe?

B mopasnsiomeM OONBIIMHCTBE MEKAYHAPOJHBIX AKTOB YKa3bIBAa€TCS Ha INPECTYHNHOCTH HE TNPOCTO JESHUS, a
JICHCTBHUSA - TO €CTh aKTUBHOTO, OCO3HAHHOTO U BOJIEBOTO MOBEACHUA YejoBeka. OHaKo, KaKk HaM IPEeACTaBISeTCs, B
psife ciydaeB BIIOJIHE BO3MOXHO COBEpIICHHE MPECTYIUICHHA II0 MEXIyHapOJHOMY YTOJOBHOMY IIpaBy H
Ge3neiicTBreM.

Tak, HampuMep, B COOTBETCTBHHU € 4. 2 CT. 28 pumckoro Craryra MeXIyHapOIHOTO YTOJOBHOTO Cyla, BOCHHBIN
KOMaHJUp (Ha4aJbHUK)IIOJICKHUT OTBETCTBEHHOCTH 3a T€ JIESTHUSA, KOTOPhIE COBEPIICHBI HAXOIAIIMUMHUCS IOX "ero
3(GQEeKTUBHBIM  KOHTpojeM" TOJYMHEHHBIMH, €CIM COBEpIICHWE J3THUX MAESHHH CTajJo  Pe3yJabTaroM
"HEOCYIIECTBICHUS" KOMaHINPOM KOHTPOJIS HAIJICIKAIIIIM 00pa3oM.

[Ipr 5TOM OTBETCTBEHHOCTh KOMAaHAMpA 3a JACHCTBUS CBOMX IOJYMHEHHBIX HMEET MECTO, €CIH COOIIONEHBI
CJIC/IyIOIINE YCIIOBUS:

- 3HaHWE W WTHOPHPOBAHWE TOTO (aKTa, YTO MOJYMHEHHBIE COBEPINAIN WJIN HaMEpEBAINCh COBEPIINTH
MPECTYTIICHUE;

- MIPECTYIUICHNE, COBEPIIEHHOE ITOTYNHEHHBIMH, 3aTParvBajy MAEATEIbHOCTh, ITOANAJAIONIYI0 TIOX
"3(¢(eKTUBHBIN KOHTPOJIb HAYAJIbHUKA;

- HaYaJIPHUK HE TPUHAI BCEX "HEOOXOOMMBIX M PAa3yMHBIX Mep" B paMKax €ro IOJHOMOYHH JUIs
MPEAOTBPAIIECHUS WV [IPECEUCHHUS IPECTYIHBIX AEHCTBUI CBOUX MMOJYNHEHHBIX.

B nannom caydae kxoMaHAuMp (HauaJbHWK) COBEpIIAET TPECTYIMHOE He3deticmaue - TO €CTh TPECTYITHBIM
pacieHNBaeTCs] HEUCTIONHEHNE JIMIIOM CIII[MAaJFHO BO3JIOKEHHBIX Ha HETo 00f3aHHOCTEH (B AAHHOM CiIydae - 110
KOHTPOJTIO 32 ITOBEJCHUEM CBOMX ITOYMHEHHBIX). [Ipu 3TOM, Kak mpezcraBisieTcs, Takasi 0013aHHOCTh MOXKET UMETh
MECTO KaK B CHJIy IPSIMOTO IPAaBOBOTO IIPEAINMCAHUS, TaK U B CHIIY CIIY)K€OHOTO (IOJDKHOCTHOTO, O(HINAILHOTO)
cTaryca Juna.

3. Ilpusznaxu npecmynjieHus no mexicoyHapoOHoMy y20i106HOMY RPAGY



Jst Toro, 94ToOBI AesHUE OBLIO MPU3HAHO MPECTYIIHBIM, OHO JOJDKHO 00NagaTh PSAAOM 00S3aTeIbHBIX IOPHIMIECKIX
npu3HaxoB. [TonpoOyem onpenennThes B IOHUMAHUH MOCIEAHUX.

3agadeil MEeXIyHapOIHOTO YrOJIOBHOTO TIpaBa SABISETCA OXpaHa MEXIYHApPOIHOTO NPABOMOPSIKA OT HPECTYITHBIX
nocsrarenscTB. Cama  Kateropust "'MEXIyHApOAHBIA TIPABOMOPSANOK" YpE3BBIYAHO OOIIMpHA W SBISETCA
pe3yabTaTOM ~ B3aMMHOTO  HMHTETPHUPOBAHWSA  PA3IMYHBIX  KAaTErOpHMH  IIPaBONOpsAKa,  0OECIednBacMOro
MEXyHapOIHBIM IIPaBOM.

B oreuecTBeHHOM YTOJIOBHOM 3aKOHE OJHUM M3 (YHIAMEHTAJbHBIX INPH3HAKOB MNPECTYIUICHUS SBISETCS €ro
00IIIEeCTBEHHAsI OMACHOCTh - TO €CTh CIIOCOOHOCTH IPEAYCMOTPEHHOTO YrOJIOBHBIM 3aKOHOM JESHHS NPUYUHUTH
Bpel OXpaHsAEeMbIM OOIIECTBEHHBIM OTHOIICHMSM W WHTepecaM. [Ipu 3TOM B pOCCHHCKOW Hayke TpaJUIIMOHHO
CUUTAETCs, YTO OOLIECTBEHHAS! ONIACHOCTh - IIaBHBIN, OCHOBOIOJIATAIOIIUH TPU3HAK IPECTYIUICHHS, IO KOTOPOMY U
MPOBOAMTCS €T0 OTTPaHUYCHUE OT MUHBIX NIPABOHAPYILICHUI.

[IpumedarensHO, YTO TaHHBINH MPHU3HAK PACHEHUBACTCS KaK OOS3aTEIBHBIN JUIA IPECTYIUICHHUS B YTOJIOBHOM IpaBe
MHOTHUX TOCYyZIapCTB.

IIpencrapnsiercs, 4To Kak OOIIECTBEHHAs OMACHOCTh B OTCUYECTBEHHOM YTOJIOBHOM IIPaBE, TaK M CIIOCOOHOCTh
MPECTYIJICHUS] B MEX/IyHapOAHOM YTOJIOBHOM IIpaBe MPUYMHMUTH BpEJl MHTEpECaM MHPOBOTO MPABOMOPAIKA - 3TO
00BEKTHBHOE KAaYECTBO JICSTHNUS, €T0 BHYTPEHHS XapaKTepUCTHKA.

JlecTBUTENPHO, B MEXIYHAPOAHOM YTOJIOBHOM IIPaBE ONpENENICHa IPECTYNHOCTh CaMbIX Pa3MYHBIX I10 CBOUM
nposiBieHUsM fAesHuil. Ilpm SToM MHOrMe U3 HHMX B HAlMOHAJBHOM IMpaBe TPAAULUOHHO CUUTAIOTCA
OOIIIeyrOIOBHBIMU  NIpeCTyIUIeHHsIMA. OnHaKo, MEXIyHapoJHbIe HOPMBI IPEANHUCHIBAIOT PACLEHHUBATh TaKHe
0O0IIIeyrOIOBHBIC JesTHUA KaK NPEeCTYIUICHHS IO MEXIyHapoJHOMY IpaBy (Hampumep, YOMICTBO, yMBIIUIEHHOE
NpUYMHEHNE "cepbe3HbIX" TEIEeCHBIX MOBPEXICHUH BOCHHOIUIEHHOMY JIM00 MUPHBIM IpakaHaM, HaXOSAIMMCS Ha
OKKYIIHPOBaHHOM TEPPUTOPUH; HE3aKOHHBIH OOOPOT HAPKOTHYECKHX CPEACTB U IICUXOTPOIHBIX BEIIECTB;
(hapITTBOMOHETHHYIECTBO).

Yro oObeanHseT Takue "0OLIEYroJOBHBIE" MPECTYIUICHUS U NMPECTYIUICHHS, TPAIUINOHHO PaccMaTpUBAEMbIE Kak
MEKTyHapOJHbIE?

Ham mpencraBnsieTcs, 9To WX OOBEKTUBHBIA IOPHIMYSCKUIN "3HaMEHATEeNhb" 3aKIF0YacTCsl B TOM, YTO 3TH CaMble
pa3HbIE JeSHUS TaK WIN HHAYE MOCSTal0T Ha HHTEPECH] MOJIEePKAHUsI MUPOBOTO MPABOMOPSIIKA - TP 3TOM KaXKI0€
U3 TPECTYIUICHUH NPUYUHSET Bpel (CO3AaeT yrpo3y NPUYMHEHHS Bpena) KaKoi-IiM00 COCTaBHOW 4acTH MHPOBOTO
MIPaBOTIOPSAIKA.

Tak, HampuMmep, JesiHUS, paclieHUBaeMble KaK BOSHHBIC MpPECTyIUIeHUs (yOMiCTBa, MPUUMHEHUE Bpena 310pPOBBIO,
W3HACWIOBAaHUE M JPYTHe, COBEPIICHHE KOTOPBIX B MHUPHOE BpeMs JTHOO B MOMEHT OTCYTCTBHUS BOOPYXEHHOTO
KOH(JIMKTa HEMEXIYHAPOJAHOIO XapakTepa PaclleHUBAIOTCs KaK OOILIEYroJIOBHBIE U, COOTBETCTBEHHO, HE SIBIISIOTCS
IOpUANYECKUME (DaKTaMU B MEXKIYHApPOJHOM YTOJOBHOM IpaBe) IMOCSATAlOT WHTEPECOB MOJJEpKaHUs HOPM U
o0bIYaeB BeAICHHUS BOCHHBIX JICHCTBHUI 1 BOOPYKEHHBIX KOH(IIUKTOB.

DanpIIMBOMOHETHHYECTBO (BOT yX HCTOPMYECKH "HallMOHAJIbHOE" MpECTyIUICHHWE, NMpUoOpeTiiee B HACTOSIIEE
BpeMsl MIMPOKHHA MEXIyHapOAHBIH pa3Max) IOCSraeT Ha TaKyl0 COCTaBHYIO 4acTh MHPOBOTO IIPABOIOPSJIKA, KaK
obecrieueHne HHTEPECOB HIKOHOMUYECKOH M KOMMEPUYECKOH IESITEIbHOCTH B TPaHCHAIIMOHAJILHOM MacIiTraoe.
He3zakoHHBIlT 000pPOT HAapKOTHYECKHX CPEACTB M IICHXOTPOINHBIX BEIIECTB KaK IPECTYITHOE JESHHE YrpOXKaeT
37I0pPOBBIO HACEJIEHWs] B MHPOBOM MacliTade, a HE TOJBKO MHTEpEecaM IOAJIEP)KAaHHS 30POBbS HEONPEIEICHHOTO
Kpyra JIMII BHYTPH Kakoro-nmubo OFHOTO TOCyIapcTBa (JOCTAaTOYHO BCIOMHHUTH, YTO TOJIOBBIE OOOPOTEHI
JATHHOAMEPUKAHCKHX, FOXKHO-a3MaTCKUX M LEHTPATbHO-a3MaTCKUX INPOU3BOAWTENCH M TOPTOBIEB HAPKOTHKAMHU
MIPEBBIIIAIOT WM COOTBETCTBYIOT BAJIOBBIM HAITMOHAJIBHBIM IPOJYKTaM COOTBETCTBYIOLIMX TOCYAApCTB; a yrposa
pacnpocTpaHeHus] HAPKOMAaHUH NPUOOPETaeT yrpoXkKaloline MacTadbl IUIAHETAPHOTO 3HAUCHUS] ).

ITpumepsr MOXXHO OBIIO OBl MPOXOIDKHUTH, HO 3HAYCHHME BCEX HAIIMX PACCY)KICHHH CBOTUTCA K OIHOMY -
00BEKTUBHBIM U 00s13aTeIbHBIM MPU3HAKOM JIFOOOTO MPECTYIHOTO JESHHS 110 MEXIYHApPOTHOMY YTOJIOBHOMY TIpaBy
ABISACTCS TNPUYMHEHUE MM 8pedd MUPOBOMY NPABONOPAOKY 6 YeloM JAub0 CcOCMAGIIOWUM YACMAM MAKO20
npasonopsioka. VIMEHHO 3TO Ka4ecTBO JIFOOOTO MPECTYIUICHUS 110 MEKAYHAPOIHOMY YTOJIOBHOMY IIPaBY OIPEIEIIeT
€ro IOpUAMYECKYI0 Tpupoxy. I[Ipm 3TOM ciemxyeT WMeTh BBHIY, 4YTO HMHTEpPECHl OOECIIEUeHHs MHPOBOTO
MPaBONOPSIKA B IIEJOM U €r0 COCTaBIIMIOIIMX YacTeil B KOHEYHOM HTOTr€ KacaloTCsi MHTEPECOB HE TOJIBKO BCEX
CTpaH, HO W BCEX JIIO/ICH HE3aBUCUMO OT MECTa MX MPOXXHUBAHMS M IPOUYHX XaPaAKTEPHUCTHK.

[Janee, B ciity npuHIUNA "HET NMpecTyIUIeHNsT 0e3 yKa3aHUs Ha TO B 3aKOHE'", HEOThEMJIEMBIM IPH3HAKOM JII000TO
MPECTYIUICHUS 110 MEXAYHAPOIHOMY YTOJIOBHOMY IPaBy HEOOXOANMO CUUTATh €TONPOMUBONPABHOCHIb.
IIpoTrBOTIPaBHOCTH O3HAYAET MPSMYIO 3aMPEIIEHHOCTh ASSHUS 0 MEXIYHAPOTHOMY yTOJIOBHOMY TipaBy. I1pu s3Tom
MIPOTHBONIPABHOCTh KakK (pOpMaNbHBIA MPHU3HAK ACSHUS HE JOIyCKaeT MPUMEHEHHWS MEXIYHApOIHOTO YTOJIOBHOTO
mpaBa mo aHaioruu (4. 2 ct. 22 Pumckoro Craryra MexIyHapoIHOTO YroJIoBHOTO cyna). Kak mpexacraBisercs,
HeNmb3d B KadecTBE HApYIICHUS MPHU3HAKAa IPOTHBOIPABHOCTH JESHWSA paCIEeHUBATh JEHCTBHE pPEUICHHN
MEXIyHapOIHBIX OpTaHM3aluil (IIpeLeIeHTOB MEXIYHApOIHBIX CYIOB) B CHIIy TOTO, YTO OHH SIBIAIOTCSA CKOpee
MPaBOTOJKYIOIMMH, a HE IPaBOYCTaHABIUBAIOIUMHI UCTOYHUKAMH MEX/yHAPOJHOTO YTOJIOBHOTO MpaBa.

B Teopun oTedecTBEHHOTO YrOJIOBHOIO ITPaBa COBETCKOTO MEPHOAa OOBIYHO YTBEPXK/IAJIOCh, CTO IIPOTHBOIIPABHOCTD
M000T0 TPECTYIUIEHUsT - 3TO €ro IPOM3BOAHBIN, Kak Obl "BropocTremneHHBIH" mnpu3Hak. I[IpUMeHHTENBFHO K
MEXKIyHApOJHOMY YIOJIOBHOMY IIpaBy C TakOW MO3WIMEH COINIACHTBhCA HENb3sl: TaK KaK OJHUM M3 OOIMX



NPUHIKIIOB  YTOJIOBHOrO IpaBa mpoBo3miamien mnpuammn "nullun  crimen sine lege", To u npusHak
[POTUBOIPABHOCTH NPECTYILIEHHS CIIEAYET CUMTATH OCHOBHBIM.

He cMotpst Ha 0OBIMHOE OTCYTCTBHE yKa3aHMS Ha OOS3aTEIbHOCTH YCTAHOBIICHUS BHHBI B COBEPIICHHM [CSHUS, B
KaueCTBE NMPHU3HAaKa JTI000T0 MPECTYIIICHUS] HEOOXOANMO PaclieHUBAaTh 8UHOGHOCHb JIUIA B €TO COBEPIICHUH.
BuHOBHOCTB O3HA4aET, YTO JIMIIO0, COBEPINAIONIEE JCSTHUE UMEET ONPENEICHHOE ICHXUIECKOE OTHOLIEHUE K CBOEMY
JecTBHIO (0€31eHCTBHIO) U BO3MOXKHBIM HOCIEICTBHSIM CBOETO NEHUCTBUS (Oe3aeicTBUs). AKTHI MEX/IyHapOJIHOTO
YTOJOBHOTO IIpaBa HEPEAKO YHOTPEONSAIOT NPU XapaKTepPUCTHKE ICUXUYECKOI [eATeNTbHOCTH TaKoro JHIa
CIEAYIOIIHNE TEPMUHBL:

- "namepeHnue" (ct. || KonBeHIMM 0 npenynpexJeHuH NPecTyIJICHUs TeHOLH/Ia U HaKa3aHHUH 33 HETO);

- "co3HarenbHOCTh" (cT. 2 KoHBeHIMM 0 O0pbOe C TOProBieil JIOABMHU M C JKCIUTyaTallMe MpOCTUTYLINU
TpeThbUMH JUamMu oT 12 mapta 1950 r);

- "mpenaameperHocTs" (cT. 1 KoHBeHmum o 0oppOe ¢ HE3aKOHHBIMH aKTaMH, HAIpaBICHHBIMHU TIPOTHB
0e30IaCHOCTH TPakIaHCKOW aBHAIIHH).

Kak BHIHO M3 NPHUBEICHHBIX NMPHUMEPOB, U BMEHEHHS NMPECTYIUICHUS MO MEXIYHAPOAHOMY YTOJIOBHOMY IIPaBy
TpebyeTcsl yCTaHOBUTH OIPEACICHHOE IICHXHYECKOE COCTOSIHHE JIMIA, COBEPIIAIONIETO 3TO JesHHE (a B psne
Cily4aeB, MOTHMBAUMIO M (WIHM) IIeJerojaraHue ACHCTBHH Takoro JWia). B Hayke yroloBHOTO IpaBa Takoe
TICHXUYECKOE COCTOSIHUE, ICHXUYECKHE TPOLIECCHI OIYIHIH OTIpeieieH e "BIHA B COBEPIIICHUHN IESTHUS "

[Ipu >TOM Hazmo 3aMETHTh, YTO BUHOBHOCTH KaK IPHU3HAK MPECTYIJICHUS O3HA4YaeT He TOJBKO caM (haKkT HaIUYus
TOTO WJIM MHOTO NCHUXUYECKOTO OTHOILIEHUS K COBEPIICHHOMY JESHHIO, HO U HEOOXOJMMOCTh JI0Ka3aHHOCTH 3TOTO
MICUXWYECKOTO OTHOLICHUsS NMPH MpaBOINpUMEHEHUH. V 37eCh MOKHO CTOJKHYTHCSI CO CBOEOOpa3HbIM KOH(IMKTOM
Hanuuust (aKTUUECKOW BHHOBHOCTH JIMIA (TO €CTh JAe-(aKTo MMEBIIETOCs y HEro ONpENeNICHHOTO MCHXHYECKOTOo
COCTOSIHUS 110 OTHOIIEHUIO K COAEIHHOMY) M Ipe3yMIILueii HeBUHOBHOCTH, OIPEIEICHHON B OCHOBOIOJIATAIOUINX
JOKyMeHTax MexayHaponHoro CraHapra IpaB dYeloBeKa. B paMkax KOHKYpEHIMH YyKa3aHHBIX ITOJIOKCHHH
BO3MOXEH caM (pakT pa3BUTHsI MaTepHAIBHOTO IPABOOTHOLICHHUS OTBETCTBEHHOCTH B IPOLIECCYaTbHBIX (hOpMax.
Heocropoxnast BUHa B MEXIyHApOIHOM YTOJIOBHOM IIpaBe - SBICHHWE HCKJIIOUUTENbHOE. Ha BO3MOXXHOCTH Takoi
(hopMBI BHHBI B BHAE HEOPEKHOCTH JMOO JIETKOMBICIHUS MOXKHO HaWTH MOXKHO yKa3aThb TOJBKO B NPECTYIUICHHAX
9KOJIOTHYECKOTO XapakTepa (3arpsisHEHHE OKpY)KaloIIeil cpeabl) M B COCTaBe MOBPEXK/ICHUS IOJBOIHOTO MOPCKOTO
Kabers.

MHorue cocTaBbl COAep)KaT NpsSMOe yKa3aHHE Ha TaKhe NMPHU3HAKH CYOBEKTHBHOM CTOPOHBI, KaK MOTHBBI M LIEIH
COBEpILEHH PECTYIUIeHU. B 3THX ciyyasx naHHBIC IPU3HAKU CTAHOBATCS 00s3aTeIbHBIMU JUIS YCTAHOBJICHHUS.
Tak, MOTHMBBI NPECTYIJICHWH NPOTUB MHpa U OE30MACHOCTH 4YeNOBEUeCTBA HE WIPAIOT HUKAKOM pOJIM TpH
IOPUINYECKON OLIEHKE JEeSHUA, €CIM OHU HE OXBATHIBAIOTCS OIpEeSICHUEM JaHHOTO NMPEeCTYIUICHUs. A, Hanpumep
"KoMMepYecKkue Lenu”" T[ph  HE3aKOHHOM 000pOTe HapKOTHYECKHX CPEICTB SIBISIOTCS — 00s3aTelbHOU
XapaKTEPUCTUKON HECKOJIbKUX NESHUHM, oOpasyromux cam 060poT (cT. 36 Exunoit KoHBeHIIMM 0 HApKOTHUECKUX
CpencTBax).

Haxonen, cyObekTHBHAs CTOPOHA NMPECTYIUICHNS! B MEXK/TyHAPOJHOM IIpaBe JOMYCKAaeT BOZMOXKHOCTD OWUOKUINLIA,
TO €CTh €ro 3a0NyXIeHHs OTHOCHUTENBHO (pakTHueckux (ommOka B (hakTe) WM IOpUIMYeCKUX (OIMMOKa B TIpaBe)
00CTOSITEIIHCTB.

B cuny momoxenunit ct. 32 Pumckoro Craryra MexIyHapOZHOTO YTOJIOBHOTO CyAa, OIIMOKa MMEET CIeayromiee
3HauCHHUE:

- omuoOKa B (haKTe SIBISETCS OCHOBAHUEM OCBOOOK/IEHHSI OT OTBETCTBEHHOCTH, €CIIH
OHa "HCKIIIOUaeT HeoOXOAUMYI0 CyOBEKTHBHYIO CTOPOHY' JaHHOTO MPECTYIUICHHS (TO €CTh B CHITY TaKOM OIIMOKH Yy
JIMLIA OTCYTCTBYET YMBICEI Ha COBEPIICHHE JISSTHUS MM IPHYUHEHHE KaKUX-JTHOO0 TIOCIIEICTBU);

- omubka B TpaBe, MO OOmEMy TpaBWily, HE SBISIETCS OOCTOSTENHCTBOM,
0CBOOOXJIAONIMM OT OTBETCTBEHHOCTH, HO MOXKET OBITh TaKOBOW, KOTJa TaKXKe "HCKIIIOYA0 CYOBEKTHBHYIO
CTOPOHY JIaHHOTO TPECTYIUICHHs" .

AKTBI MEXIYHApOIHOTO yTOJIOBHOTO ITpaBa IMOCIEA0BATENHLHO TPEOYIOT OT TOCYIapCTB-YUYaCTHUKOB yCTaHABINBATh
HE TMPOCTO MPECTYNHOCTb TOTO WJIM HWHOTO JESHMS B HAalMOHAJIHLHOM 3aKOHE, HO M €ro HaKa3yeMOCTb.
CrenoBartenbHO, MOXKHO TOBOPUTB O TOM, YTO IIPH3HAKOM BCSIKOTO HPECTYIUICHHS [0 MEXAYHAPOJHOMY YTOJIOBHOMY
TpaBy SBISIETCS OMEEmcmeeHHOCMs PU3NIECKOTO JINIA 33 €TO COBEPILCHUE.

B cwry crnenm¢ukn NpaBOOTHOUICHHS B MEXIyHApOJHOM YTOJOBHOM IIpaBe, a TakXKe NPUMEHEHUS HOPM
MEXIyHapOIHOTO YTOJIOBHOTO TIpaBa, (hopManbHbIE MPEHeNsl OTBETCTBEHHOCTH OOBIYHO B CaMUX MEXKIyHapOIHO-
MPaBOBBIX aKTaxX HE YCTAaHOBIECHHI. llo 3TOW mpWuYmMHE TpaHWIBI OTBETCTBEHHOCTH 3a KaXIO€ IPECTYIUICHHE
YCTaHABIMBAIOTCSI HAIMOHAJBHBIM 3aKOHOZATENIEM B COOTBETCTBMH C MPEANHCAHMSIMA MEXIYHAPOITHOTO
YTOJIOBHOTO TIPaBa.

Msl co3HaTesbHO M30eraeM TakoW XapaKTePHCTHKH NPECTYIUICHHS B MEXIYHAapOJHOM YTOJIOBHOM IIpaBe KakK €ro
"Haka3yeMOCTb" UIMEHHO 10 3TOU MPUUYUHE.

HaxkasyemocTb, Kak HM3BECTHO, (POPMaJIM30BAHHBIA NPU3HAK, O3HAYAIOIIMI KAakOe MMEHHO W B KakoM oObeme
HakazaHue "Tpo3uT" mpectynHuKy. Ho (akr coBepIieHHst MpecTymHOTo AESHHS 110 MEKAYHAPOTHOMY YTOJIOBHOMY
IpaBy €lll¢ HE 03HayaeT OKOHYATENIbHYIO MPEAPEIIEHHOCTh BOIIPOCA O TOM, KaKO€ Haka3aHHE U B KaKUX Ipejenax



OyleT Ha3HAYEHO JIMILY, IPU3HAHHOMY BHHOBHBIM. Bompoc 0 (hopMabHO BO3ZMOKHOM HAKa3aHHH 3aBHUCHT OT TOTO,
KeM M Kak OylneT mpUMeHeHa HOpMa MEXIYHApOIHOTO YTOJOBHOTO Mpasa JHO0 HAIMOHAIBHOTO YTOJOBHOTO IpaBa
(B COOTBETCTBHH C MEXKIYHAPOIHBIM) - TO €CTh, B IIEJIOM, OT BO3MOXKHOTO BapHaHTa PEAM3AllMH MaTepHAIbHOTO
[PABOOTHOIIEHHUS B MEKIYHAPOJHOM YTOJIOBHOM IIPaBe.

K Tomy ske HeoOXOmIMO elrie pa3 OTMETHTh, ¥to TipuHIm "nullum poena sine lege" onpenenser cam ¢akt Toro, uTo
BHHOBHOE JIMIIO JIOJDKHO [TOHECTH HAKa3aHWe. A TOCIeHEE MOKET OBITh, HAPHUMED, HA3HAYEHO B COOTBETCTBUH CO
CIIOXKHBILENCS IPAKTUKOM IPABOIPUMEHEHHUSI MEKTYHAPOIHBIMU OPraHU3aIHsIMH.

Ha OCHOBE W3JI0XKEHHOTO MPEJIaraeTcs OIpPEACIUTh IMPECTYIUIEHHE B MEXKIYHAPOJHOM YrOJOBHOM IIpaBe
KaKHapyuarowee Muposoli npaeonopsoOK, BUHOGHO COBEPUEHHOE TUYOM OesiHUe, NPOMUBONPABHOCHTL KOMOPO2O U
OMBEMCMEEHHOCHIb 3d KOMOPOE YCMAHOBIEHb 8 MENCOVHAPOOHOM Y20I06HOM Npage.

4. Cocmag npecmynnenus 8 mMexicOyHapoOHOM y20106HOM npase

[pemioxxeHHOe OINpeNeNieHHe NPECTYIUICHH B MEXKIYHAPOAHOM YTrOJOBHOM IIPABE CONCPIKHUT €ro oOs3aTeibHbIe
NpH3HAKH (FOPUIMYECKUE U COLUAJIbHBIC), IPUCYLIHE KaXIOMY IPECTYITHOMY NESHHIO KaK FOPHANYECKOMY (BakTy B
MEXIYHapOJHOM YTOJIOBHOM IIPaBe.

Ho mpaBoBBIe HOPMBI HE COIEpIKaT HEMOCPEACTBEHHOTO YKa3aHHWs HA CaMH IOPHANYECKHE (aKTHI, SBISACH TOJIBKO
IOpPUIMYECKUMH a0CTpakuusiMu. [ peann3aniy yroJoBHOM OTBETCTBEHHOCTH M0 MEKIYHAPOIHOMY YIOJOBHOMY
npaBy TPeOyeTCsl YCTaHOBUTH COOTBETCTBHUE JEIHUS (KaK IOPUANYECKOTO (haKTa) MpEeINrCcaHnuio caMoll HOPMBI, TO
€CTh NPOM3BECTH IOPUAMYECKYIO KBaJIM(UKALHUIO COJESSIHHOTO, Ha OCHOBE KOTOPOH COOCTBEHHO U CTPOMTCS
NPUMEHEHNE HOPMbI MEXKAYHAPOJHOTO YTOJIOBHOTO NpaBa.

Hopma comepHT JIOTHKO-IOpHIMYECKYI0 a0CTpaKIMIO, KOTOPYIO B TEOPHH YTOJIOBHOTO MpaBa MPHUHATO HA3bIBATH
COCTaBOM IPECTYIICHHS.

Iox cocmasom npecmynnenus B TATEpaType TPAAULIMOHHO IOHUMAETCS COBOKYITHOCTD YCTAHOBJICHHBIX YTOJOBHBIM
3aKOHOM OOBEKTHUBHBIX ¥ CYOBCKTHUBHBIX IPH3HAKOB, XapaKTEPU3YIOLIMX OOIICCTBEHHO ONAcHOE JICsHHE Kak
npecrymenue. [Ipu aToM oTMedaeTcs, 9yTo o00i cocTaB MPeCTYIUICHHsT 00pa3yloT YeThIpe IPYIIIB IPH3HAKOB,
Ha3bIBacMBIC SJIEMEHTAMH COCTaBa MPECTYIUICHUS: OOBEKTHUBHBIC NMPU3HAKU (OOBEKT U OOBEKTUBHAS CTOPOHA) M
CYOBCKTHBHEIC MTPU3HAKH (CYOBEKT M CyOBbEKTHBHASI CTOPOHA).

AHnanuz HOpM MeHCOYHAPOOHO20 Y207106H020 NPABA MAKIHCE NO3GOAAIOM 2080PUMDL O HIOM, YMIO 8 HUX
ONpeOenAIOmMca NPUHAKU, XAPAKMepUu3ylowue mo unu unoe oeanue Kaxk npecmynnoe. Ilpu >mom Oanusie
RPU3BHAKU MOy HOCUMb KAK O00beKmueHulii Xapakmep (onucanue OeAHus, TOCIEICTBUHA, CIOCOOOB
COBEpLICHHS AEsHHs, OOCTAaHOBKM €ro COBEPILICHUs U Tp.), TaK U CyOBEKTHUBHBII Xapakrep (HampuMmep, LU H
MOTHBBI IOBE/ICHHS] BAHOBHOTO).

Kaxxgoe mpecTymieHne Mo MEXAYHapOIHOMY YTOJOBHOMY IIPaBy XapaKTE€pU3yeTCs YeThIPbMs 00s3aTesbHBIMU
NpU3HAKaMH: OIACHOCTBIO JUIi MHPOBOTO IIPABOINOPSAKA, IPOTHBONPABHOCTHIO, BHHOBHOCTHIO, HAJMYUEM
WHJIMBUIyaJbHON OTBETCTBEHHOCTH 3a €0 COBEPIICHHUE.

[pencraBnsiercss CHpaBeUIMBBIM, YTO OTHM MpH3HAKAM (HAKTHYECKH COBEPLIAEMOrO INPECTYIUICHUS JOKHBI
COOTBETCTBOBATh ONpEICICHHBIE FOpHANYecKre (DOpPMBI, XapakTepHble A8 NpaBoBoW HOpMBEL Tem Oonee, 4To
Ha4aJIbHBIM 3TalloM JII0OOr0 MPAaBOBOTO PErYJIMPOBAHHUS SBISETCS HAJMYHAE TOW WIIM MHOW FOPHIMYECKOH HOPMBI,
KOTOpasi MOXKET OBITh IPMMEHEHA IIPH COCTOSBLIEMCS FOPHIMIESCKOM (akTe.

Camble pa3sHOOOpa3Hble IOPUIMYECKHE MPU3HAKH, XapakTepU3YIOLIHE JCsHUEe Kak IPECTYIIHOE, MOXHO
CTPYIITUPOBATh B COOTBETCTBUH C MPU3HAKAMHU CAMOT'0 MTPECTYILICHHUS! CICAYIOIM 00pa3oM:

[ Ipusnaxku npecmynnozo IOpuanyeckne  NMpHU3HAKM ~ HOPMBI  MEXKAYHApOJHOTO

Oesanus YTOJIOBHOTO TIpaBa

Onacrocms 018 MUP0OBO20 NPABONOPAOKA Wurepec (rpynma HWHTEPECOB), ONpEJENeHHbIE B HOpPMax
MEKIyHApOJHOTO IIpaBa, KOTOPHIM JISSIHUEM TNPHUYHHSACTCS
Bpel

[ Ipomusonpasnocms 'YkazaHne Ha NPECTYNHOCTH JAESHMS JIMOO ONMCAHWE ICSHUS

KaK MPECTYMHOTO B IOPUIUYECKON HOPME; HEPENIKO - OTIMCAHUE
MOCJIEACTBUH TAKOBOTO JIESHHUS

|Bunoernocms YkazaHue Ha TO WIM HHOE IICMXMYECKOE OTHOIICHHE JMna K
CONCTHHOMY, MOTHUBBI U LIEJIN €T0 MOBEACHUA

[Inousudyanvhas omeemcmeeHHOCb [lpu3Haky, XapakTepu3ylOIIHMe JIMIO, KOTOpOE  HeceT
OTBETCTBEHHOCTh B COOTBETCTBHH C MEXKIYHapOIHBIM




YTOJIOBHBIM IIPaBOM

[Ipu3Haky, IOPUIMYECKH XapaKTEepU3YIOUIME TO WIM MHOE KaueCTBO IPECTYIHOTO JAESHHS, MOXXHO OOBEIMHUTDH B
IOPUINYECKHE IEMEHTHI HOPMBI MEXIyHapOJHOTO YTOJIOBHOTO InpaBa. [IpencraBinsercss BO3MOXKHBIM IPUMEHUTH B
JOKTPUHE MEXIyHapOJIHOTO YTOJOBHOTO TIIpaBa BBIpAaOOTAaHHOE YYEHHE O COCTaBEe IPECTYIUIEHHS. OTO
MOATBEPKIAETCA U CaMUM MEXIYHapOIHBIM IIpaBOM - Tak, B 4yacTHOCTH B 4. 1 cT. 20 Pumckoro Cratyta
Me>XayHapoJHOTO YTOJOBHOTO CyJa COIEPXKHTCA MpsMOe YHNOMHHAaHHME O '"cocTaBe IpecTymieHua" Kak o
IOPUANIECKON XapaKTEPUCTHUKE CaMOTO IPECTYIUICHHS.

B cuny pa3sHooOpasus HCTOYHHKOBOW 0a3bl MEXIYyHapOZHOTO YTOJOBHOTO IIpaBa, COCTAaBBI TEX WJIM HMHBIX
NPECTYIJICHHH MOTYT COICP)KaTbCsi B CaMBIX PA3IHUYHBIX MEKTYHApOOHBIX akTax. IIpMm 3TOM COCTaBBI MOTYT
COIEpKaThCAd OJHOBPEMEHHO B HECKONBKHX JEHCTBYIOIIMX MOKYMEHTax (HampHMeEp, COCTaB MPECTYIICHUS
TEHOIU/IA COJEPKUTCS KaK B COOTBETCTBYIOLIEH KOHBEHIINH, Tak U B Pumckom Craryrte).

C yd4eToM HU3J0KEHHOI0, COCTaB MPECTYIUICHHS IO MEXIYHAapOJHOMY YTOJOBHOMY IPaBY MOXHO ONpPENENUThKAK
COBOKYNHOCMb YCIMAHOGNEHHBIX UCHOYHUKAMU MENCOYHAPOOHO20 Y20N06H020 NPAsa 00bEKMUBHBIX U CYObEKMUBHBIX
NPU3HAKO8, XAPAKMEPUVIOWUX 0esHue KaK npecmynieHue no MexcoyHapooHoMy y201068HOMY HPAEY.
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6. Konmponwvnuwie eonpocwl

1. B gem cocrout 3nauenune mpunimna nullum crimen sine lege B onpeeneHnn mpecTymHOCTH AESHUS 110
MEXIYHAPOJHOMY YTOJIOBHOMY HpaBy?

2. KakoBbI Ipu3HaKy MPECTYIUICHUS TT0 MEXKAYHAPOJHOMY YTOJIOBHOMY TpaBy?

3. Kakue cymecTByrOT 0COOCHHOCTH IOHUMAHUSI BHHOBHOCTH M HAKa3yeMOCTH JICSHUS IT0 MEXITyHAPOITHOMY
YTOJIOBHOMY TIpaBy?

4. B yem 3aKkimodaeTcs MPUHOUIT HEAOMMYCTUMOCTU CCBLJIKH Ha ITPUKA3 (pacnopﬂxceﬂne) HavyaJbHHUKA?




5. KakoBO COOTHOIICHHUE TOHATHH «IIPECTYILICHUE» U «COCTAB MPECTYIICHUS» B MEXKTYHAPOIHOM YTOJIOBHOM
npase?

I11. OTBETCTBEHHOCTbDb B MEXKJIAYHAPOJHOM YI'OJIOBHOM IIPABE

1. O6ure nonoxeHus 00 OTBETCTBEHHOCTH (PU3UUECKUX JIMII B MEKIYHAPOJIHOM YTOJIOBHOM
npase.

2. HeokoHUEHHOE MPECTYIJICHHE U COyYacTHE B MPECTYIUICHUH 110 MEXTYHAPOTHOMY
YrOJIOBHOMY TIpaBy.

3. Ilpenensl OTBETCTBEHHOCTH (PU3UUECKUX JIMII B MEKAYHAPOIHOM yrojJOBHOM mpase. [Ipuniun
ne bis in idem.

4. ITpobnema OTBETCTBEHHOCTH IOPHINYECKUX JIUII U TOCY/IapCTBA B MEXKIYHAPOIHOM
YTOJIOBHOM IIPaBe.

5. Jluteparypa.

1. Obwue nonosxcenus 06 omeemcmeeHHOCHMU PuU3UUECKUX TUW 8 MeEHCOYHAPOOHOM
Y207106HOM npage

[TpuHIMIT WHIWBHUYaTbHOM OTBETCTBEHHOCTH 110 MEXITYHAPOIHOMY YTOJOBHOMY IIPABY SIBUJICS
OIIHUM U3 BaxHeWmux Te3ucoB HriopuOeprckoro mporecca. B cuimy 3Toro mnpuHuma,
OTBETCTBEHHOCTH II0 YrOJOBHOMY MEXIYHApOIHOMY TIPaBy MOTYT TIOJJIEKATh TOJIBKO
@uszuuecxue auya (4. 1 ct. 25 Pumckoro Cratyra). [Ipu sTom MexxayHapo HbIi YyTOJIOBHBIHN Cy1
00J1a1aeT IOPUCAUKIIUEH TOJIHBKO B OTHOIIECHUY JIMII, TOCTUTTIUX 18-1eTHero Bo3pacta (cT. 26).
[IpyHIMI WHAMBUAYAJIbHON (JMYHOM) OTBETCTBEHHOCTHM O3HA4YaeT, 4YTO JIMLIO HECeT
OTBETCTBEHHOCTh TI0 MEXIYHAPOJHOMY YrOJOBHOMY IpaBy B CiIy4ae, €CIH OHO SBIISIETCS
WCIIOJTHUTENIEM WM HHBIM COYYAaCTHHKOM MPECTYIUICHHUs, a Takke €CId OHO MOKYIIAeTCs Ha
IPeCTyIUICHHUE.

BrionHe nomycTHMO HECOOTBETCTBHME B BO3PACTHOM I€H3€ CYOBEKTa OTBETCTBEHHOCTH I10
MEXyHAPOHOMY M HAI[MOHAIBEHOMY YTOJIOBHOMY IIPaBY.

Tak, wnanpumep, B Hopmax VYK Poccun, mnpenycMaTpuBarolmiX OTBETCTBEHHOCTHh 3a
MPECTYIUIEHUSI IPOTUB MUpa U Oe30macHOCTH YyenoBedecTBa (cT.cT. 353-360) Bo3pacT cyObeKkTa
ompezeneH B 16 net. Moxer i TUI0, COBEPILIUBIIIEE TaKOEe MPECTYILIEHUE B Bo3pacTe oT 16 110
18 et HeCTH OTBETCTBEHHOCTH IO MEXKIYHAPOJAHOMY YrOJIOBHOMY IIpaBy?

B HOpMax MeXAyHapoJHOTO YTrOJOBHOTO MpaBa MPAKTUYECKHM HUTIE HE YKa3bIBaeTcs Ha
MUHHMAJIBHBIA BO3pacT CyObekTa mpecTymieHus. [103ToMy, B CHily TOHMMaHUS TOJIOXKEHHS O
TOJIKOBAaHUU JTFOOOTO COMHEHUS B TOJB3Y JIMIA, OTBET MOXKET OBITh TOJIBKO OJIUH - TaKOE JHII0
HECTH OTBETCTBEHHOCTH MO0 MEXAYHAPOJAHOMY YTOJIOBHOMY IMPaBy HE MOXKET.

[TpuHIMIT WHIUBUAYATBHOW OTBETCTBEHHOCTH (DH3UYECKHX JIMI] MO3BOJISET TAKXKe TOOUTHCS
Oonee mocrnenoBarensHOM mupdepeHIaM W WHAWBHUIYaTU3allid OTBETCTBEHHOCTH IIO
MEXIyHApPOJHOMY YTOJOBHOMY TIPaBy B 3aBHCHMOCTH OT CBOETO (DaKTHYECKOTO YJacTusi B
COBEpIIICHHUH JISSTHUS, a TAK)KE OT CTETIEHH 3aBEPIICHHOCTH MOCIEIHETO.

B cuny npuHIMNa WHIUBHIYATEHON OTBETCTBEHHOCTH JIUI] TI0O MEXIYHAPOIHOMY YrOJOBHOMY
IpaBy, OUYEBUAHO, UYTO 00OWuM cyOvekmom TIPECTYIUICHUS TOJDKEH pPAacleHMBATHCS JII0OOH
YeJIOBEK, BHE 3aBHCHMOCTH OT KaKHX-JHOO JeMorpaduyecKuX, COIUAIBHBIX, HMYIIECTBEHHBIX
aub0 UWHBIX  XapaKTePUCTHK, COBEPUIMBIIMA 3TO MPECTYINIEHUH U MOJIeKAIInui
OTBETCTBEHHOCTH TI0 MEXYHAPOIHOMY YTOJIOBHOMY IIPaBY.

B omimume OT HalNMOHANBHBIX YrOJMOBHBIX 3aKOHOB, MPAKTHMYECKH BO BCEX MCTOYHHUKAX
MEXIYHAPOJHOTO YrOJOBHOTO TpaBa OTCYTCTBYIOT KakHe-THOO yKa3aHHWs Ha MpPU3HAKH,
XapaKTepU3YIOIIHe CYObEeKTa MPECTYIJICHUS. B MEXIYHAPOJHBIX aKTaX pedb OOBIYHO HIET O
"mune", "BeskoM smie", "mrodom nuie".



OroBopuMcs emie pa3 - B CHJIy IOHUMaHUS NMPABOOTHOIIEHUS B MEXKIYHAPOIHOM YTOJIOBHOM
npaBe, MPUHLUIIOB MOCIEAHET0O ¥ BO3MOXHOCTH €ro INPUMEHEHHS, B KauecTBe CYObeKTa
IPECTYIUICHUSI JI0OJDKEH IOHUMAThCsl TOJIBKO YEJIOBEK - IO KpalHell Mepe, Ha COBPEMEHHOM
JTare pa3BUTHUS MEXIYHAPOIHOIO YTOJIOBHOTO MpaBa.

[IpaBOOTHOLIEHUSI W OTBETCTBEHHOCTh JpYyrux '"muy" (FOPUAUYECKHX, TOCYAapCTBEHHBIX
OpraHoOB U roCyJapcTBa B II€JIOM) HOCUT MPHUHIMIIMAILHO MHOHM xapakTep. [pyroe nmeno, 4ro
PYKOBOJMTENN TOCYIAApCTBa, HOPUINYECKUX JIMILL MOTYT U JIOJDKHBI HECTH OTBETCTBEHHOCTH 3a
COBEpIICHHBIE UMU TIpecTyIUIeHus. JleiicTBUTENbHO, TpyAHO HE coryiacuThes ¢ A H. TpaitHuHbIM
B TOM, 4TO "TOCYJapCTBO HE MOKET OBITh BMEHSEMO WJIM HEBMEHSIEMO; TOCYIapCTBO HE MOXKET
OBITh Ha CKaMbE TMOJCYIUMBIX WM 3a peneTkoi TopbMbl" (8, c¢Tp. 42). CkazaHHOE B MOJHON
MEpE OTHOCHUTCS K IOPUAMYECKHUM JIMLAM (JOCTaTOYHO BCIIOMHHUTH JE€HCTBOBABIIMM €IIE B
puMcKOM MpaBe mpuHimn "societas delinquere non potest” - ropuandeckue JMIa HE MOTYT
COBepLIaTh PECTYIUIEHUH).

Taxkum 06paszom, MONCHO YymMEepAHcOamv, YMO 8 COBPEMEHHOM MeHCOYHAPOOHOM Y20N08HOM
npage cmulCli NPUHYUNA UHOUBUOYATLHOU OMEEMCMBEeHHOCIU TUYA C8OOUMCS K YCIMAHOBIEHUIO
Mo2HCOeCmea MexHcoy NOHAMUAMU «CYOBEeKmM NpecmynieHus» U «CyOvbekm OmeemcmeeHHOCmY.
Kak Oyzmer cka3zaHO HMXeE, OTCYTCTBHE HA3BAHHOI'O TOXKJECTBA MOPOXKIAET 1O CHUX IOp HE
pa3pelieHHy0 npobaeMy OTBETCTBEHHOCTH TOCYAapCTB U IOPUAMYECKUX JIUI B MEXIYHAPOIHOM
YTOJIOBHOM IIpaBe.

[Ton "nuuom" kak CyOBEKTOM MPECTYIUICHHUS 10 MEXIYHAPOJHOMY YTOJOBHOMY IpaBy Haja0
MMOHUMATB JIFOO0TO YeT0OBEKa, KOTOPBINA:

- caM COBEPILUJ MPECTYIHOE eSHUE;

- WCIIOJIb30BAJ JJIi COBEPILIEHUS MPECTYIHOrO JIESHUS JPYroro 4ejioBeka (Hampumep,
IIPU UCTIOJIHEHU U HE3aKOHHOTO MPHUKa3a).

HanmonaneHoe 3aKOHOJATENbCTBO BCErJa YCTaHABIMBAE€T BO3PACTHOM MpeNeN, ¢ KOTOPOIo
BO3MOXXHO MPU3HAHUE YeIOBeKa CyOBEKTOM MPECTYIUICHUS U, COOTBETCTBEHHO, BO3JIOKEHHE HA
HEro O0SI3aHHOCTH HECTH OTBETCTBEHHOCTH 32 COBEPIICHHOE MpecTyIuieHue (Hampumep, ct. 20
YK Poccun). MHaue 0OCTOMT 1e/I0 B HMCTOYHUKAX MEXKIYHAPOJHOTO YrOJIOBHOTO IIpaBa -
YKa3aHUs Ha MUHUMAaJIbHBIM IOpUIMYECKH 3HAUMMBIM BO3pACT JIMIA KAaK IPABUIIO OTCYTCTBYET.
O3Hayaer JM 3TO, YTO BO3PACT JUIA HE UrpaeT HUKakoW ponu? O4eBHAHO, YTO HET. B cuiy
cnenupuKd MPaBOOTHOUIEHUS M €ro pealu3aliyd B MEXJAyHapOJHOM YroJIOBHOM IIpPaBe,
YCTAaHOBJIEHME BO3pacTa YrOJIOBHOM  OTBETCTBEHHOCTHM 3aBUCUT OT  HAIlMOHAJIBHOTO
3aKOHOJATENbCTBA TOCYAPCTBA, OCYIIECTBISIONIET0 IOPUCIUKIIMIO B OTHOIIEHUH TaKOIo JIHIIA.
[Tpu 3TOM Hamo 0cO00O MOAYEPKHYTh, YTO B CHUTYalMsSX, KOTJa BO3MOYKHO OCYIIECTBIICHHE
IOPUCAUKIIMM B OTHOIIEHMM JIMIIA HECKOJIbKMMH HAllMOHAJBHBIMU IPABOINPUMEHHUTEISIMHU, TO
COMHEHHMsI B JIOIYCTUMOCTH BO3MO>KHOCTHU MPHU3HAHUSA JIMIA CYyOBEKTOM MPECTYIUIEHUS TOJIKHbI
OBITH UCTOJIKOBAHBI B MTOJIb3Y TAKOT'O JIUIA.

Me:x1yHapOIHOE YroJIOBHOE MPABO 3HAET UCKIIIOUUTENBHBIN CIy4ald, KOT1a HEMOCPEICTBEHHO B
TEKCTE €ro UCTOYHHMKA MMEETCs yKa3aHHe Ha BO3pacTHOH mpenen cyObekTa. Takoe mosiokeHue
comepxkutrcs B cT. 26 Pumckoro Craryra MexnyHapoaHoro yrojoBHoro cyaa - "Cyn He
00J1aaeT IOPUCAUKIIMEH B OTHOIIEHUHU JIOOOTO JIMIA, HE JOCTUTIIETro 18-Tu JeTHero Bo3pacra
Ha MPEAIOoIaraéMoro MOMEHT COBEPIIEHHUS TPECTYIUICHUA " .

Ho nanHoe mosokxeHne OTHOCUTCS TOJIbKO K opucaukiuu Cyna, u He MEIIAeT OCYIIECTBISATh
HAallMOHAJPHYIO  IOPUCIUKLUIO  HaJx  Oosee  MOJOABIMH  JIMIAMH,  COBEPIIUBIIMMHU
"MPEeANOI0KUTENBHO" MPECTYNHBIEC JACSIHUSA N0 MEXAYHAPOJHOMY YrOJIOBHOMY IIpaBy. B atom
ciyyae u Ooyee MOJIONOM 4enoBeK (Hampumep, B Bo3pacte oT 16 nmo 18 mer - kak 3TO
YCTaHOBJICHO, MO oOmemMy mpaBwiry B 4. 1 cr. 20 VYromoBHoro koaekca P®d) momken
IIPU3HABATbCSl JIOCTUTHYBIIMM BO3pacTa OTBETCTBEHHOCTM M HECTH OTBETCTBEHHOCTh 3a
MpeCTyIIeHUE, MPEAYCMOTPEHHOE B MEXAYHAPOAHOM YTrOJIOBHOM IIpaBe

Bropas HeoThemiieMasi OT JIMYHOCTH CYObEKTa XapaKTEPHCTUKA - €r0 8MeHAeMOCHmb, TO €CTh
CIIOCOOHOCTH MOHUMATh (DAKTHUECKUN XapaKTep CBOETO AesiHUs (IercTBUs Wi Oe3aecTBUS) 1
CBOOOJTHO PYKOBOJHUTDH UM.



B onpenenennn BMEHAEMOCTH KakK IOPUAMYECKON KaTETOpUHM MMEHHO MEXIYHApOIHOE IPaBO
HaXOJUTCA B "BBIMTPHIITHOM'" TTOJIOKEHUU 110 CPABHEHUIO, HATPUMEP C POCCUKUCKUM Y TOJIOBHBIM
3aKOHOM (TI€ 3TO IOHSATHE IIONPOCTY OTCYTCTBYET, a €ro IOHMMAaHHUE BBIBOJUTCS U3
omnpeneneHus "HeBMeHsIeMocTH").

Mexnynapoanbsiii crangapr OOH B obOimacTu 3amuThl IpaB YeJIOBEKA IPU3HAET Ka)J10To
YyelloBeKa BMEHSEMBbIM, IOKa HE JI0Ka3aHO oOpaTHoe (3TO cienyer, Hampumep, U3 cr. 16
MexnyHnapoasoro Ilakra o rpaxaaHCKUX 1 IOJUTHYECKUX IIpaBax yenaoBeka 1966 r.).
CnepnoBarenbHO, B MEXAYHApOJAHOM YTOJIOBHOM IpaBe ACHCTBYET npe3yMnyus 8MeHAeMOCmuU
JWIA, JOCTUTIIEr0 HACTYIUIEHUS OTBETCTBEHHOCTH: JIIOOOW YENOBEK, JOCTUTIIMH BO3pacra
YTOJIOBHOM OTBETCTBEHHOCTH, CUHMTAETCSI BMEHSEMBIM, TO €CTh MOHUMAIOIIUM XapaKTep CBOMX
neiicTBuil (0e31eiCTBUS) U PYKOBOASALIUM UMM, [TIOKA HE IOKA3aHO 00paTHOE.

Hcxons U3 KOHCTUTYHMOHHOTO TPEIIUCAHMs O MPUOPUTETE HOPM MEKIYHAPOTHOTO IMpaBa Hal
HAI[MOHAJbHBIM IIPaBOM, MOXXHO YTBEP)KJaTh, YTO IOJIOKEHUE O MPE3YyMIIUH BMEHSIEMOCTH
JEICTBYET B YrOJIOBHOM IpaBe TeX CTpaH, IJIE€ €€ 3aKOHOAATEIbHOE ONpe/esieHne OTCYTCTBYET
(nanpumep, B Poccuiickoii @enepanun).

OtcyrcTBUEe XOTS OBl OAHOTO U3 ATHX HPU3HAKOB HCKIIOYAET BO3MOXHOCTH MpPHU3HAHUS JUIA
CyOBEKTOM IMPECTYIIICHHS.

HaubGonee oueBMAHO 3TO € BO3pACTHBIM KpuTepueMm. M, XOTd B MEXAYHApOIHBIX aKTax
OTCYTCTBYET ONpEEIICHUE "HEBMEHSEMOCTh', UMEHHO COCTOSIHUE HEBMEHSEMOCTH JIMIA IO
KaKUM-TTH00 MEAUIIMHCKUM TTOKa3aHUsIM Ha MOMEHT COBEPILICHUS ACSTHUSI, SIBIISIETCS OCHOBAHUEM
MCKJIIOYEHHS] OTBETCTBEHHOCTH 10 MEX1YHAPOJIHOMY YTOJIOBHOMY IIPaBYy.

Tak, B coorBercTBUHM C M.1. "a" Pumckoro Cratyra MexayHapogHOro yroJoOBHOTO CyAa, JIULIO
HE MOXET HECTH OTBETCTBEHHOCTb, €CJIM CTPaJaeT IICUXUYECKUM 3a00JIeBaHUEM WM
paccTpoiicTBOM, KOTOpOE JIMIIAN0 €ro BO3MOXKHOCTH OCO3HaBaTh IMPOTHUBOMPABHOCTH HIIU
XapaKTep CBOETO MOBEACHUSI UM cOO0pa30BbIBaTh CBOU JIEUCTBUSA C TPEOOBAHUSMHU 3aKOHA.

C npyroii ctoponsl, 1. "D" 3To# ke HOPMBI B KayecTBE OOCTOSITEIBLCTBA HEMPUBJICYCHUS K
OTBETCTBEHHOCTH pACIICHMBAE€T COCTOSHUE HMHTOKCHUKAllMM, KOTOPOE HMENO CIIEJCTBUEM
JUIICHUE JIUIIAa BO3MOXXHOCTH MOHUMATh XapaKTep CBOMUX JEHCTBHUIl MM COOOpPa30BBIBaTh MX C
NOJIO)KEHUAMU 3aKoHa. [Ipm 3TOM ycnoBueM SBJISETCS TO, YTO 3TO JHUIO IOABEPIVIOCH
WHTOKCHKAIIUU HET0OpPOBOJIBHO, TO €CTh HACUJILHO, IOMUMO €ro BOJH. B psne HaIllMOHAIbHBIX
3aKOHOB TOJIOOHOE OOCTOSTENHCTBO, (opMmynupyemoe Kak "dusmyeckoe mpuHyK)IeHHE"
paclieHMBaeTcss He Kak JHIIaroIiee CyObeKTa ero IOpHJIMYECKHX XapaKTepUCTHK, a Kak
MCKJIIOYAIOIIee MPECTYMHOCTh AEsIHUS (IIPU COOJIIOICHUH JTOMYCTUMBIX KPUTEPUEB - HAIPUMED,
B 4. | cT. 40 YK PD).

Hakonen, MexayHapoJHOMY YrOJIOBHOMY IIPaBY 3HAKOM CHeyuaibHbulll cyObekm MpeCcTyIUIeHNs
- TO €CTh JIMLI0, 00Ja/aroliee JOMOJHUTEIbHBIME OPUANYECKH 3HAUMMBIMU Tpu3HaKkamu. [Ipu
TOM yKa3aHWE Ha 3THU NPU3HAKU JOJDKHBI COAEPKATbCsl B CAMOM HOpPME MEXKIYyHAapOJIHOTO
YyroJIOBHOTO MpaBa (Hampumep, "HauanbHUK", "BOCHHBI KomaHmup", "auuo, 3(pQPeKTUBHO
JIEHCTBYIOIIEE B KQUeCTBE BOCHHOTO KoMaHaupa" - cT.cT. 28, 33 Pumckoro Crartyra).

2. Heokonuennoe npecmynienue u coyyacmue 6 RPECHMYNIEHUU NO MEMHCOYHAPOOHOMY
Y20106HOMY npagy

Heokonuennoe npecmynnenue 6 MencoOyHapoOHOM Y20106HOM npage.

B TEOPHUM YrOJOBHOT'O TpaBa HE BBI3BIBAET COMHEHMH TOT (PAKT, YTO MHOTHE YMBIIUICHHbBIE
MPECTYIUICHUS 3apaHee OOIyMBIBAIOTCA M TIPOXOJISAT CBOM OJTalbl Pa3BUTHS, TOJYYHUBIINE B
TEOPHUH YrOJOBHOTO IIpaBa Ha3BaHUE "HEOKOHUYEHHOTO MPeCTyIieHus" .

Hepenko mpecTymHas [eATeTbHOCTh HAUYWHACTCA C OCMBICIICHHS BHHOBHBIM  IIE€JIeH
MpeCTyIUIeHUs, 00yMbIBaHUs CIOCOOOB ero coBepiieHus u mp. Ho Takoe QopmupoBanue
MPECTYIMHOTO YMBICTIA HE paCCMAaTPUBAETCS KaK CTaAHs B Pa3BUTHUU MPECTYITHOHN NEATEIbHOCTH,
MOCKOJIbKY OCHOBAHHEM YTOJIOBHOW OTBETCTBEHHOCTH MOXET OBITh TOJBKO TPECTYITHOE
noBeneHue. [loka 3ambicen ocraeTcss B Npelesax BHYTPEHHErO pa3BHTHSI, HE BOIUIOIIASACH B
0OIIECTBEHHO OMMACHOM MOBEJICHUH, OH HE MOJIE)KHUT YTOJIOBHO-TIPABOBOM OIICHKE.



Ecnu npenBapurenbHas mnpecTymHas JAESTEIbHOCTh BHHOBHOTO MOXET HA4YMHATBHCS C
(GbopMUPOBaHUS TPECTYIMHOTO YMBICIA, TO YTOJIOBHO-TIPABOBOM OIIEHKE MOAJIEKHUT TOJBKO Ta
JESATENIbHOCTh JIMIA, KOTOpash HENOCPEICTBEHHO HAalpaBi€Ha Ha COBEPLICHHME 3ayMaHHOIO
npectymieHus. Takas AeaTeIbHOCTh MO pean3aliy MPECTYTHOrO 3aMbICiIa MOJydnusia B HayKe
Ha3BaHHWE ''CTaJMi COBEPIICHUS YMBIIIIEHHOro mpectymieHus". Takum oOpazom, coriacHo
YCTOSIBIIUMCSI TEOPETHUECKUM TPAAULHUAM, CTaJAUU COBEPILICHUS MPECTYIJICHUS SBISIOTCS
YTOJIOBHO 3HAYUMBIMH 3TallaMU B €r0 Pa3BUTHH.

B cBow ouepenp, CTaauM COBEPIIECHHS YMBIIUIEHHOTO MPECTYIUIGHUS — O3TO JTarbl
OCYILIECTBJICHUS JINLIOM CBOEIO 3aMbIC/Ia HA MPECTYIJIEHUE, MTPOSBIIAIOIIEIOCS BO BHEIIHEM €TI0
noBeneHnud. CTaguu NpecTyIJICHHS pa3InyaroTcsl MEKIy cO00i 00beMOM BBIMOTHEHHSI TaHHOTO
3ambicina. CreoBarenbHO, CTaAMM COBEPIIECHUS IPECTYIUIEHUS OTTPAaHUYMBAIOTCS JPYr OT
Ipyra, B MEPBYIO OdYepelb, MO CTENeHH U OOBEMY HCIIOJHEHHUS BHHOBHBIM OOBEKTHBHOMN
CTOPOHBI IIPECTYIUIEHUS. TPaIuLIMOHHO B TEOPUH U 3aKOHOAATEIbCTBE BBIIEISAIOTCS JBE CTAAUU
COBEpIUICHHUSI MPECTYIUICHHS - IPUTOTOBJICHUE K MPECTYIUICHHUIO U MOKYIIEHUE Ha MPECTYIJICHHE.
B MexayHapoJHOM YroJOBHOM IIPaBE TaKK€ CYLIECTBYET YKa3aHME HA TO, YTO JIUIO MOXKET
OBITH MOJABEPTHYTO OTBETCTBEHHOCTH HE TOJBKO MO (PaKTy OKOHYEHHOT'O MPECTYIUICHHS], HO U B
CUTYalUsX, KOI/Ia 3aJlyMaHHOE U pealin3yeMoe MPECTYIUIEHHE He ObUIO JTIOBEACHO /10 KOHIA 110
KaKUM-TO MPUYMHAM, HE 3aBUCAIINM OT BOJU CYObEKTa.

B TO xe Bpemsi OCOOCHHOCTBHIO MEXKIYHApOJHOTO YrOJIOBHOTO IpaBa SIBISETCS TO, YTO €ro
MCTOYHUKM BCEr/a CHEIHalIbHO YKa3bIBAIOT HA TO, Kakas CTaJus COBEPIICHUS MPECTYIJICHUS
MOJKET IOJJIEKaTh YrOJOBHO-IIPABOBOM OLIEHKE.

Tak, cr. 6 ycraBa HiopuOeprckoro TpuOyHana yCTaHaBIMBAaeT MPECTYMHOCTh "3aroBopa" u
"oOmiero TuraHa', HaNPaBJICHHBIX Ha OCYIICCTBICHHE aKTa arpecCUBHON BOWHBI. OOBIYHO B
JUTEepaType yTBEPXKAAeTCs, YTO TAaKOE IUIAHUPOBAHHME MPECTYIUICHHUS WM CTOBOP C IENIbIO €ro
MOCJIEAYIOLIETO COBEPILEHUS PACLIEHUBAIOTCA KaK CaMOCTOSITENIbHBIE COCTaBbl, OOpa3yrolue B
COBOKYITHOCTH TMpECTyIUJIeHHe arpeccud. [lo3BoJIMM He COrjacuTbes MOJTHOCTBIO C 3THUM
MHEHHUEM.

B cr. 6 ycraBa HropuOGeprckoro TtpuOyHanma B KayecTBe IMPECTYMHBIX YKa3bIBAIOTCS:
IUIAaHUPOBAaHME, NMOATOTOBKA, pPa3BsI3bIBaHUE WJIM BEJICHUE arpeCCUBHON BOWMHBI, @ PAaBHO - BOIHBI
B HapyIIEHHE CBOMX MEXAYHAPOIAHBIX 00s3aTenbCTB. Bee 3TO BIoMHE onpeeneHHbIe IeHCTBUS,
MOHMMAaHKE KOTOPBIX HAILJIO CBOE OTPA’KEHUE B pelIeHUH TpuOyHasia. Bo3HuKaeT Bonpoc - a 4yTo
xKe Torja u3 cebs mpenactaBnser "oOwmmil miaH" wiaM "3aroBop" MpH IUIAHUPOBAHUM WU
MOJrOTOBKE arpeccuu? B cuily OTCYTCTBHSI KOHKPETHOIO IOPHAWYECKOTO COACPHKAHUS 3THUX
dopM moBeseHUS M MX HANpaBIEHHOCTH Ha oOecreyeHHe HHBIX JeHCTBHH, 00pa3yroIux
OOBEKTUBHYIO CTOPOHY arpecCMBHOM BOMHBI, MPEACTABISAETCS, YTO HAJIWYME 3aroBopa HIIHU
"oOmero" TutaHa (B OTIMYME OT "TUIaHUpOBaHWS' Kak JEsHHs) SBJISETCS CKOpee
MPUTOTOBJICHUEM K COBEPILIEHUIO 3TOTO MPECTYIICHNUS.

OTo mpenmnosiokeHue noarBepxkaaercs ykazanuem cT. |lI KonBeHuuum o mnpenynpexiaeHun
NPECTYIUIEHUSI TeHOLUa U HaKa3aHUM 3a HEro, B KOTOPOH, HApSAAy C OCYILECTBICHHEM aKTa
reHonua (Kak OKOHUYEHHOTO MPECTYIUIEHHUS) M MOKYIIEHUS Ha COBEpILIEHHE T'eHOLUAA, MPsIMO
TOBOPUTCSI O MPECTYIHOCTH '3aroBopa ¢ LENbI0 COBEPIIEHUS reHouuaa".

B nmanHoMm ciyyae OykBalbHOE TOJIKOBAaHUE IOJIOKEHUH Ha3BaHHOM KoHBeHIMM Mo3BOJIAET
C/ieNIaTh BIIOJIHE ONPEJEIICHHBIN BBIBOJ - IPHU 3aTOBOPE TOJIHKO OIpPENESAETCS 11eJIb COBEPILIECHUS
IPECTYIUIEHUS, HO Hayaja PeajbHOr0 €ro OCYIIECTBJIEHHUS (T.e. MCIHOIHEHUS OOBEKTHUBHOM
CTOPOHBI) elle He MPOU3O0IILIO.

C TOuKHM 3peHHus TEOpPUM YrOJOBHOIO IpaBa, Takas CTaausl COBEPILIEHUS INPECTYIUIEHMs, KOraa
auno (JIMla) COBEPIININ Kakue-1u0o IeHCTBUS MO MOATOTOBKE K COBEPIIECHUIO MPECTYIICHUS,
HO OOBEKTUBHAsI CTOPOHA CAMOT'0 3TOT0 MPECTYIUIEHUS HE Hayasla UCHIOIHITHCS, PACLEHUBAETCS
KaK MPUTOTOBJIEHNE K IPECTYIICHUIO.

Takum 00pa3oM, MEXIyHAapOAHOE NPaBO 3HAET CTAJUIO NPHUTOTOBJIECHUS K MPECTYIUICHHIO,
KOTOpasi BBIpa)KaeTcsa B JOCTIKCHHH '"3aroBopa" (CroBopa) ¢ IEIbIO TOCIETYIOIIETO
COBEPUICHMSI IPECTYIIICHUS.



Hano xoHcTaTupoBaTh, YTO YCTAHOBJIEHUE MPECTYMHOCTH MPUTOTOBIICHUS K MPECTYIUICHUIO B
MEXIYHAPOJIHOM YTOJIOBHOM IpPaBe SIBISCTCS MCKIIOUMTEIBLHO PEIAKUM SIBICHHEM, U BBEIICHUC
OTBETCTBEHHOCTH 3a MPUTOTOBJICHUE K TEM WIM MHBIM MPECTYIUICHUSIM O0YCIOBJIEHO, 1O BCEH
BHUJINMOCTH, UCKITFOUNUTEILHO TSHDKKAM XapaKTEPOM IOCIICTHHX.

A BOT NOKYIIIEHHE HA MPECTYIUICHUE OYE€Hb XOPOIIO M3BECTHO MEXKIYHAPOJIHOMY YTOJIOBHOMY
npaBy. [Ipu 3TOM pedyb B HMCTOYHHMKAX MOXKET HMJATH O TIOKYIIEHHH KaK TAaKOBOM JIMOO O
"monbITKE" COBEpIICHUs J€sHUs (HAapuMep, IpU 3axBaTe BO3AYIIHOTO cyiaHa - m. "a" cr. 1
Konpenmuu o 60pr0e ¢ HE3aKOHHBIM 3aXBaTOM BO3AYIIHBIX Cyn0B 1970 T.; 3axBaTe 3aJI0)KHUKA -
4. 2 MexayHapo HOW KOHBEHIIMU O OOpb0E ¢ 3aXBaTOM 3aJI0’)KHUKOB H T.JI.)

"[TonbiTKa" COBEpIICHUS MPECTYITHOTO ACSHUS €CTh HUUYTO MHOE, KaK CTaaus MOKYIIECHUS Ha €ro
COBEpIICHHsSI, MPU KOTOPOM JKEIAeMBIH pe3yibTaT (MCIOJHEHUE JCSHUS TOJTHOCTHIO JHOO
HACTYIUICHHE JKEJIAEMBbIX TOCJICICTBHI ) HE IOCTUTHYT BOTIPEKHU BOJIC JTUIIA.

Takum 00pa3oMm, B MEXKAYHAPOIHOM YrOJIOBHOM IMpaBe MPECTYITHOCTh TOW WM WHOW CTaauu
COBEPIICHMSI IPECTYIUICHUS YCTAaHABIMBAETCS IPUMEHUTEIBLHO K KakoMy aestHuto. 1o oOmemy
MpaBUjly, MNPECTYNHBIM IPU3HACTCS IMOKYIICHWE HAa NPECTYIUICHHWE, a B HCKIIOYUTEIbHBIX
CiIy4asix - U IPUTOTOBJICHHE K HeMY (B (popme "3aroBopa Ha coBepuieHue npectymienus"). [Ipu
3TOM B CaMUX HOpPMax MEXIyHapOJHOTO YTOJOBHOTO IIpaBa OTCYTCTBYET KaKoe-IH00
o0s13aTeIbHOE MPaBWIIO O AuddepeHIInalui OTBETCTBEHHOCTH 32 OKOHYCHHOE M HEOKOHUCHHOE
MIPECTYILJICHHUE.

BMmecre ¢ TeM COBpEeMEHHOMY MEXIYHAPOJIHOMY YTOJIOBHOMY IPaBy U3BECTEH TAK)K€ MHCTUTYT
000p0B80ILHO20 OMKA3A OT JOBEIICHUS TIPECTYILICHUS JI0 KOHIIA.

Tak, B coorBercTBUH C 1I. "e" 4. 3 Pumckoro Ctatyra MexayHapoaHOTO YroJIOBHOIO CyAa, JIMLO
OCBOOOXIACTCSI OT HAKa3aHMs, €CJIM "OTKA3bIBACTCS OT IMOMBITKA COBEPIIUTH MPECTyIUICHHE".
[Tpu 5TOM 11711 OCBOOOXKACHUS OT HaKa3aHUs MO STOMY OCHOBAHHUIO JOJKHBI OBITH COOJIOICHBI
CIIeTyroIIre TpeOoBaHUE:

- MPEeIOTBPAILCHO "3aBepIlIeHUE MpecTyIuieHus" (T.e. OTKa3 BO3MOXKEH TOJBKO IMPHU
HEOKOHYEHHOM MPECTYIICHUN);

- JUIO TOJHOCTBIO U TOOPOBOJIBHO "OTKA3aJ0Ch OT MPECTYMHOM 1enu" (T.e. JOKHBI
OBITH YCTAHOBJICHBI KPUTEPUHU OTCYTCTBUSI BEIHY>KJIEHHOCTH OTKa3a M HAJIWYMS y JIUIIA pPeaTbHON
BO3MOXKHOCTH JIOBECTH 3alyMaHHOE IPECTYIUICHUS 10 OKOHYAHUS).

Ecnu Havaroe mpecTymnieHue, OT A0BEIACHHSI KOTOPOro A0 "3aBeplieHus" JUIO OTKa3aloCh, HO
MPECTYIIEHHE BCE K€ CTal0 OKOHYEHHBIM ([0 Pa3IUYHBIM MPUYMHAM - HAlpUMeEp, B CHITY
pa3BUTHS TPUYUHHOM CBSI3M, HECBOCBPEMEHHOCTH CaMOro OTKa3a M TMp.), TaKOE JHIO HE
OCBOOOXKIACTCS OT HaKa3aHUs.

Coyuacmue ¢ npecmynjieHuu no MeicOyHapoOOHOMY Y20/106HOMY RPABY.

B Teopum yrojaoBHoro mpaBa IOJ COYYacCTUEM B COBEPLIEHUU TMPECTYIUIEHUS OOBIYHO
IIOHUMAeTCs yMBIIUIEHHOE COBMECTHOE YyyacTHe JBYyX M 0Oojee JHIl B COBEpIICHUH
YMBIIUIEHHOTO TMpecTyruieHus. [Ipu 3ToM OOBIYHO BBIAENSIOTCS OOBEKTHBHBIE IPU3HAKU
coyuyacTHs (COBepILICHHE NPECTYIUIEHUs JIBYMs M Oojiee JIMIAMHM, SBISIIOIUXCA CyObEeKTaMu
NPECTYIUIEHUS; COBMECTHOCTb JIEATEIbHOCTH [JBYX M 0Oojee JIMI TpUd COBEPLICHUHU
npectyruienus; OOLMii Ui COy4acTHUKOB MPECTYIHBIA Pe3yIbTaT, HAXOSAIIMICS B IPUUMHHON
CBA3M C JCHCTBUSIMM BCEX COYYAaCTHHKOB) M €ro CyOBEKTHBHbIE INPU3HAKU (B3aUMHAas
OCBEJIOMJIEHHOCTh COYYaCTHUKOB O COBMECTHBIX JICHCTBUSAX, T.€. IBYXCTOPOHHSISI CYObEKTUBHAs
CBSI3b MEXJ1y CO00H; OOIHOCTh YMBIC/Ia COYYaCTHUKOB B COBEPILIEHUH MPECTYIIEHUS - TPUYEM
MOTHUBBI M €I COYYaCTHUKOB B COBEPIICHUU OJHOTO M TOTO K€ MPECTYIUICHUS MOTYT OBITh
pa3iauuHbiMK). OTCyTCTBHE XOTS OBl OJHOTO M3 Ha3BaHHBIX OOBEKTUBHBIX WM CYOBEKTHUBHBIX
IIPU3HAKOB MCKJIIOYAET IOPUINUYECKOE COYYaCTHE B IPECTYIUICHHUE.

WHCTUTYT coydacTus XOpOIIO 3HAKOM MEXJIyHapOJIHOMY YroJOBHOMY mpaBy. [Ipeacrasnsercs
00OCHOBAHHBIM YTBEp)KJIEHHE O TOM, YTO COy4YyacTHE B MEXIYHApOJHOM YrOJOBHOM IIpaBe
XapaKTepU3yeTcsl MPaKTHUYECKU TEMU )K€ OCHOBHBIMU MpU3HAKaMHU. J[eHCTBUTENBHO, B CUITY 4. 3



CT. 25 puMcKoro craryra MexayHapoJHOr0 yroJIOBHOTO CyJa, AJIsl COy4acTusl B IIPECTYILIEHUN
XapaKTepHBI CIEAYIOUINE TPU3HAKU:

- JUIO "COBMECTHO C APYTMM JIMLOM" COBEPILIAET IMPECTYIUIEHUE WM IOKYIIEHHE Ha
npectyrmienue (m. "a");

- IIPU COBEPIIEHUU NMPECTYIIEHHsI TPYNION JIUL] OHU AEUCTBYIOT " oOuiel nenbro” (1.
"d”);

- JUIO0 OCO3HAET "yMBbICEN IpyNIbl" Ha COBEPIIEHHWE KOHKPETHOIO IMpPECTYIUIEHUd (II.
"d").

Mex1yHapo HO-TIPaBOBbIE aKThl OOBIYHO HE BBLACTSIOT OTAEIBHBIX BHIOB COYYaCTHHUKOB - B
HUX Yalle YKa3bIBAaeTCs, YTO OTBETCTBEHHOCTH IMOAJICKUT JIH0OOE JIUIO0, KOTOpOE "MPUHUMAET
y4JacTHe B KayecTBE COOOIIHMKA JIF0OOOTO JINIa, KOTOPOE COBEPIIACT HIIU IMBITACTCSI COBEPIIUTH"
IPECTYIUIEHHE JINOO MPOCTO "SBIIAETCS COYYACTHMKOM JIMLA", COBEPIUAOLIETO JesSHUE WU
NOKYILIEHUE HA JICSTHUE.

bonee mno3nHue akThl MEXIYHAPOJHOIO YrOJIOBHOIO IpaBa 0o0Jjiee KOHKPETHO TOBOPST O
JIOITYCKaeMbIX BUJJaX COYYACTHUKOB B COBEPIIECHUU MPECTYIIICHHUS.

Tak, B cootrBeTrcTBUM €O CT. 25 Pumckoro CraTyra MEXIYHApOJHOI'O YroOJOBHOIO CyJa,
HOJJIEXKUT YTOJIOBHOW OTBETCTBEHHOCTH JIMI0, KOTOPOE:

- COBEpIIACT NPECTYIUIEHUE MHAMBUIYaJbHO MM COBMECTHO C JAPYIMMHU JMUamu (II.
nau);

- IIPUKAa3bIBACT, MMOJCTPEKAET WK MOOYXKAaeT COBEPIIUTh MPECTYIUICHHE (€CIIU TaKoe
NPECTYIJICHUE BCE JKE COBEPIIACTCS MIIM MMEET MECTO MOKYIIICHHE Ha ero coBepiieHue - . "b");
- C LEJIbI0 O0JIErYUTh COBEPIIEHHE TAKOIO IMPECTYIJIEHHUsS MOCOOHMYAET WM HHBIM
00pa3oM COACHCTBYET €ro COBEPIICHUIO WM MOKYIICHUIO Ha HEro, BKJIIOYas "MpeocTaBiIeHUE
cpenacts s ero copeprueHus” (1. "c').

Cratpst 6 YcraBa HiopaOeprckoro tpuOyHasia IpsMO TOBOPHT O CYIIECTBOBAHWUHU TAKHX BUIOB
COYYaCTHHMKOB, KaK PyKOBOJMTENb, OPIraHU3aTOP, NOJICTPEKATENb 1 TOCOOHUK.

TakuM o00pazoM, B MEXAYHapOAHOM YIrOJIOBHOM IIpaB€ MOHO TOBOPUTH O IISATH
CaMOCTOSTENIbHBIX BHJIaX COYYaCTHUKOB IIPECTYIICHUS:

Hcnonnumens TpeCTYyIUIEHUS - JIMILO, HENOCPEJACTBEHHO COBEPUIMBIIEE IPECTYIUIEHUE WM
IOKYIIEHHE Ha MPECTyIUIEHUE CaMOCTOSTEIbHO JHOO COBMECTHO C JAPYIMMHU JIMIIAMHU.
Oco0eHHOCTh pOJIM HCIOJHUTENST MEXKIYHApOJHOTO MPECTYIJICHHUS 3a4acTylo 3aKIYaeTcs B
TOM, 4TO "OH JEHCTBYET HE TOJBKO CaM, HO M IpPH IOMOILU CJIOXKHOI'O HCIOJHUTEIBHOTO
anmnapara... Bo3Hukaer BecbMma cBoeoOpa3Has IpaBoBas CUTyal[Usi: OCHOBHON HCIOJIHHUTEIb
IOPECTYIUIEHUsI JEeMCTBYeT NpH MOMOINM JIMI, KOTOpbIE CaMHU TaKXe BBICTYNAIOT B POJHU
ucnonauteneit” (8, crp. 47).

Opeanuzamop TPECTYIUIEHUs - JIUI0, KOTOPOE OPraHU3yeT COBEpLICHHWE MPECTYIUICHUS WU
MOKYIIEHUS! Ha MPECTYIUIEHUE, TO €CTh HE MPOCTO CKJIOHSAET APYroe JIMIO K MPEeCcTYIJICHHIO, a
IUTAHUPYET COBEPILEHHE MOCTIEIHETO (Hanpumep, MoA0UpaeT COy4acTHUKOB).

Pykosooumens mnpecTyniueHuss - JUIO, PYKOBOJSIIEE HEMOCPEICTBEHHBIM COBEPIICHUEM
IPECTYIUIEHUSI B KaueCTBE PACIOPAIUTENS MPECTYIHON NesTeIbHOCTH APYTUX COYYAaCTHHUKOB.
[Tpu 5TOM TpagUIIMOHHO CUMTAETCS, YTO (UTypa OpraHU3aToOpa U PYKOBOAUTENS MPECTYIUICHUS
B MEXIYHApOIHOM YTOJIOBHOM IIpaBe OMacHee HeXelu GUrypa UCIOJTHUTENS.

Iloocmpexkamensy K TIPECTYIUIGHHIO - JIMLO, CKJIOHMBIIEE JApPYroe JUIO (MCIOIHUTENS) K
COBEPILEHHUIO MPECTYIUICHNWs MM MOKYIIEHUS Ha MpPECTyIUICHHE IMyTeM YroBopa, MOAKYIa,
yrpo3bl WK JIPYTMM CHOCOOOM (B TOM 4YHCIE, OT/AaB TakoMy JIUIly HE3aKOHHBIH IpHUKa3).
OnHako, MEeXTyHApOTHOE YTOJIOBHOE MPAaBO 3HAET ClIyyau, KOria MOoJCTpeKaTeNbeKas o Gpopme
JEeSTENIbHOCTh PACUEHUBACTCS KakK MpecTyIuieHue (Tak, HalmpuMmep MPecTYIUIEHHEM SBISETCS
"mpsAMoe W MyOJMYHOE MOJCTPEKATeNbCTBO K coBepuieHHto renomuma" - m. "c" ct. Il
KonBenmuu o renonune)./locooHuxk B COBEPIICHUH MPECTYIUICHHUS - JIMI0, COACHCTBOBABIIEE
COBEpILEHUIO MPECTYIUICHHUsI COBETaMH, YKa3aHUSAMH, IPEOoCTaBlIeHueM MH(pOpMAaIUU, CPEICTB
WIM OpYIUN COBEpILEHHUS NPECTYIJIEHUS JUOO0 YCTpaHEHHUEM TMpPEnsTCTBUH, a TaKkKe JHULO
3apaHee oOellaBlIee CKPBITh MPECTYMHHUKA, CPEACTBA UM OPYIUSl COBEPILEHHS MPECTYIICHUS,



CJIebl MPECTYIUICHUsI TUOO MPEaMEThl, TOOBIThIE MPECTYIHBIM ITyTeM, a paBHO JIUIIO, 3apaHee
obemaBiiee MPUOOPECTH UK COBITH TAKUE MPEIMETHI.

JleiicTBus BCEX COYYACTHHKOB, HE SBISIIOIIMXCA HCHOJHHUTEISAMHU, XapaKTEPU3YIOTCS
"'CO3HATENbHBIM COJIEHCTBUEM COBEPIICHUIO MPECTYIUICHUA" - TO €CTh COBEPIIAIOTCS C MPSMBIM
ymbiciioMm. IIpenensl  OTBETCTBEHHOCTH COYYACTHUKOB, HE SIBJSIFOIIMXCA  WCHOJHUTEISAMU
MPECTYIUIEHUS, OCHOBaHbI HA JIOKTPUHE OTPAaHUYEHHOTO aKIECCOPHOIro coydactus. To ecTh, Ux
OTBETCTBEHHOCTb, MO OOLIEMY MpPaBUIY, 3aBUCUT OT TOrO, COBEPIUNWJI JIM HCIOJIHUTEID
IpeCTyIUIeHne WIM MOKyllleHue Ha mpecTyruieHue. Tak, B cT. 6 YcraBa HropuGeprckoro
TpuOyHaa yKa3aHO, YTO '"PYKOBOIMTENIH, OPraHU3aTOpPbl, IOACTPEKATENIH M TOCOOHHKH,
y4acTBOBABIINE B COCTaBJICHHHM WJIM OCYIIECTBICHUHM OOIIEro IJjiaHa WM 3aroBopa ... HECYyT
OTBETCTBEHHOCTb 3a BCE JCWUCTBUS, COBEPIICHHBIC JIOOBIMU JUIAMU C LIEJbI0 OCYIIECTBICHUS
takoro miaaHa". To ecTb, €ciay HUCHOJHHUTENb [0 KAaKOW-TMOO MPHYMHE HE COBEPLIMI TOTO
npecTyruieHus: (MOKYIIeHWS Ha TPECTYIUICHWE), Ha 4YTO OBUIM HAampaBJICHbl YCHIIUS
MoJICTpeKaTesis, MocoOHHKa, OpraHu3aTopa WM PYKOBOAMTENS, TO MOCJIEIHUE BPSI JIU OyAyT
NOJUIeXKaTh OTBETCTBEHHOCTH. Jlpyroe 1eno, 4YTO BCE COYYACTHUKM JIOJDKHBI HECTH
OTBETCTBEHHOCTH 32 (DaKTUYECKU COBEPUICHHbIC UMU ACsHU, 0e3 00s3aTeNIbHON "MPUBS3KU" K
JEMCTBUSAM HCIIOJIHUTENS - HO JUIA 3TOr0 HEOOXOJMMO COOTBETCTBYIOLIEE U3MEHEHUE B HOPMBI
MEXIYHApOJAHOTO YTOJIOBHOTO MpaBa.

B TO e BpeMs OrpaHHYEHHOCTh AaKIECCOPHOCTH TMPH perjaMeHTAllMd YTOJIOBHOM
OTBETCTBEHHOCTH COYYAaCTHHKOB COCTOMT B TOM, UYTO B PSANE CIy4aeB NEATEIbHOCTh APYTUX
COYYAaCTHMKOB (HE SBIIIOLIMXCS WCIOJHHUTEISIMA TIPECTYIUICHUS WM TOKYIICHUS Ha
MPECTYIUIEHNWE) TIOJUIKUT CaMOCTOSITeNIbHOM TpPaBOBOMl OlieHKe (Hampumep, 'mpsMoe W
nyonuyHOe" MOJACTPEKATENBCTBO K TeHOIUY). Tak Kak MeXIyHApPOIHOE YTOJIOBHOE MIPABO 3HAET
ISTh BHUJOB COYYAaCTHHUKOB, TO IO CBOEMY COJIEP)KaHHIO BIIOJIHE JOMYCTUMO KaK IPOCTOE
coydactue (COUCIIOIIHUTENBCTBO), TaK U CJIOKHOE COydacTHe (HaJM4Kue HapsAAy C UCIIOIHUTEIEM
JIPYTUX COYYacTHHKOB).B Kakux ¢opmMax MOXKET CYyIIECTBOBaTh COy4acTHE B MEXKIYHApOIHOM
YTOJIOBHOM IpaBe?B HCTOYHMKAaX pedb UAET 0 "epynne auy” - IpU 3TOM OTCYTCTBYET yKa3aHUE
HAa TO, MMEETCS JIU B TaKOW TIpymme NpeaBapUTeNbHbI CroBop uiu HeT. B mpuniure,
JIOITYCKAETCsl CYIIECTBOBAHWE TPYNIBI JIMI Kak 0e3 MpeiBapUTEIbHOTO CrOBOpa, TaK H C
HAJIMYUEM TIPEJBAPUTEIBLHOTO CroBopa. XOTs, B CHIY CHEUU(UKH TPECTYIUICHUH II0
MEXIyHApOJHOMY YTOJIOBHOMY IIpaBy, BECbMa MAaJIOBEPOSTHO COBEPIICHUE MPECTYIUICHUS
rpynnoil jui 0e30 BCAKOM TMpeABAPUTEIBHOM JIOTOBOPEHHOCTH (B mopsanake sddexra
"mprcoeAMHEHN" K YK€ HauaBLIEMYCs MTPECTYIUIEHHUIO).

Haxonen, B ct. 9 ycraBa HropuGeprckoro TpuOyHana ykas3blBaeTcs Ha CYIIECTBOBaHHME TaKOM
dopMBI coydacTHsi B MEXKIYHapOJHOM YTOJIOBHOM NpaBe Kak npecmynHas opeaunuzayus. B
TEOPUM YTOJIOBHOTO IpaBa (a MCTOYHUKM MPU3HAKOB TAaKOW OpraHM3allid MpPaKTUYECKU He
OTIPENIENISAIOT) OOBIYHO CUYMTACTCS, YTO OCHOBHOM MPHU3HAK MPECTYMHOW OpraHW3aldd - 3TO €
CIUIOYEHHOCTb, KOTOPYIO O0pa3yioT CIEYIOLIMe 3JIEMEHThI: JKEeCTKas OpraHU3allMOHHO-
yIpaBJieHYeCKass  CTPYKTypa; YCTOMYMBBIA, IUIAHUPYEMBIH, XapakTep ACATEIbHOCTH;
CaMOCTOSITeNIbHAsT HKOHOMMYECKasl JEATENIbHOCTh; paclpoCTpaHEHHE CBOEro BIMSHUSA Ha
OTIpeNIeICHHOW TePPUTOPHUH; 3apaHee TUIAHUPYEMOE MPECTYITHOE MTOBEICHUE.

WTak, MHCTUTYT cOy4acTusi B MEX/IYHApPOJAHOM YTOJOBHOM IIpaBe€ HAXOAMUT CBOE BHIpA)KEHUE B
IOPHINYECKOM  ONPEACNICHHH TSATH BHJIOB COYYAaCTHHKOB (MCIIOJIHUTENb, OpraHU3aTop,
PYKOBOJUTENb, MOJCTPEKaTeb, MOCOOHUK) M MPU3HAHUU JIBYX (HOpPM COY4acTHUs: IPYMIIbI JIMIL
(KaK COWCITOTHUTENICH, TaKk M CO CIOKHBIM COYYacTHEM) M TPECTYIMHOW OpraHH3allHy.
OTBETCTBEHHOCTh COYYaCTHUKOB, HE SBIISIOIIMXCS HCIIOJHUTENISIMH, CTPOUTCS B COOTBETCTBUHU C
MPUHITUIIOM OTPaHHYEHHOHN aKIIeCCOPHOCTH.

3. Ilpedenvt omeemcmeeHHOCmMU (uU3UUECKUX TUW 6 MEHCOYHAPOOHOM Y207106HOM RpaAEe.
Ipunyun ne bis in idem



[Ipenensl OTBETCTBEHHOCTH (PU3MUYECKHX JIUL IO MEXKIYHAPOAHOMY YTrOJIOBHOMY IPaBYy CBSI3aHbI
¢ mpuanumom ne bis in idem.

[Mpunun ne bis in idem - oxuH w3 (QyHAAMEHTAIBHBIX MPUHIMIIOB, OTPAKAIOIINN
"crpaBeVIMBOCTE"  MEXIYHApOJHOTO YrOJIOBHOTO TMpaBa M 3alpelialolluii  MOBTOPHOE
OCY)KJIEHUE JIMLIa 332 COBEPIICHHWE OJIHOTO MPECTYIUIEHHUS 10 MEXKIYHApOJHOMY YIOJOBHOMY
npaBy. B Haubosnee 3aBeplieHHOM BHJI€ 3TOT NpUHIMN coaepxkutcs B cT. 9 IIpoekta Koxekca
NPECTYIUICHUH MPOTUB MHpa U OE30MaCHOCTH YEJIOBEYECTBA U COCTOUT U3 JIBYX YaCTEH:

1. Hukto He MOXeT ObITh MPUBJICUYEH K OTBETCTBEHHOCTH U IOABEPrHYT HAKa3aHHIO 3a
IPECTYIUIEHHE, 34 COBEpIICHHWE KOTOPOTO JHIO OBbUIO OCYXKIEHO WM ONPaBAAHO IOOBIM
MEXIYHApOJHBIM CYJIOM;

2. Hukro He MOXeT OBITh MPUBJIEUEH K OTBETCTBEHHOCTH M NMOJBEPrHYT HAKa3aHHIO 32
COBEpIICHHE MPECTYIUICHHE, 32 KOTOPOE JaHHOE JIMIO ObUIO YK€ OCYXKIIEHO WJIM OIpaBAaHoO.
Ecnu HaumoHanbHbIHA CyJl BBIHEC OOBHHUTENIBHBINA TPUTOBOP, TO TPEOyeTCsl yCIOBUE IPUBEACHUS
€ro B UCIOJHEHHE.

Omnpenenss srot npunnun, Komuccus mexxaynapoanoro npasa OOH ucxoauna u3 Toro ¢akxra,
YTO OJIHO MPECTYIUIEHWE MOXET MOPOKJIaTh TOJIBKO OJHO IMOCIEJICTBUE B BHUJIE Haka3zaHus. B
IOPOTHBHOM CIly4ae PENpeccHsi MEXIYHApOJHOIO YroJIOBHOTO NpaBa ObUta Obl HHUYEM HE
orpannueHa. CrpaBeUIMBOCT, B YTOJIOBHOM IpaBe, BBIPAKAIOWIASCS B BO3MOXHOCTHU
OJTHOKPAaTHOM OTBETCTBEHHOCTH 3a OJHO MpPECTyIUIeHHe, "akkymynupyer" B cebe apyrue
Ba)KHEHIIIME MPUHIIMIIBI - BEAb BCE OHU XapaKTEPU3YIOT OMPECIEHHBIN acleKT CIpPaBeNIMBOCTH
B YIOJIOBHOM IIpaBe, 0€3 KOTOpOW HET CIpaBeJIMBOCTH IIpaBa B LENOM. TakuM o0pa3oM,
CIPaBeJIMBOCTh MOXKHO paccMaTpuUBaTh U Kak OOOOIIArOIIMI MPHUHIMIL, U Kak oOobIaroiiee
HAy4aJio yroJIOBHOTO Ipasa. JlyMaeTcs, YTO TaKoe MOJIOKEHUE BEIIEH MOJHOCThIO XapaKTEpPHO U
UL MEXKJYHApOJIHOTO yroysoBHOro nmpaBa.OIHAKO, HWMEIOTCS BIOJHE OINpeAeTcHHbIC
IOPUINYECKHAE TIOCIEACTBUSL TAaKoro (HOpMYyIHpPOBaHHUS TPUHIMIA CIPAaBEUIMBOCTH. DakT
COBEpIICHHSI MPECTYIUICHHS 110 MEXTyHAPOIHOMY YTOJIOBHOMY IIPaBy BiiedeT 00S3aHHOCTH JIMIIA
MOJIBEPTHYTHCS PENPECCUU - IIPU ATOM (Hallle) KaK [0 MEXYHAPOJIHOMY YIOJIOBHOMY, TaK U IO
HAI[MOHAJLHOMY  YrOJIOBHOMY TMpaBy (BeAb B  OOJBIIMHCTBE TOCYIAapCTB  HOPMBI
MEX1YHapOJAHOI'O YTOJIOBHOTO IIPaBa UMILIEMEHTUPOBAHbI B HAI[MOHAIBHOE 3aKOHOAATEIBCTBO).
U B »TOM ciydyae mnpuHUUO "HENb3s CYOuUTh JABKIB 32 OAHO U TO Ke" CTAaHOBUTCH
CBOEOOpPa3HBIM PETYJISITOPOM BO3HUKHOBEHHS, DPAa3BUTUS M peaIU3aluu MEXIAYHapOJHOIO
YrOJIOBHOTO  MPAaBOOTHOILIEHUA.JIEHCTBUTENBHO, €CIM K BHHOBHOMY B  COBEpPLICHHU
IPECTYIUIEHUsT NPUMEHEHAa HOpMa HAllMOHAJIbHOIO YrOJOBHOIO IIpaBa, TO B CHIy 3TOrO
NOPUHIMUIA OH YK€ HE MOJXKET IOJABEPraThCsl PENpeccHH IO MEXIYHapOIHOMY YIOJIOBHOMY
npaBy, Kak ¥ Ha000poT. U 37ech NpUHIIKIT CTIPABEAJIMBOCTH SIBJISIETCS] KPA€yroJbHbIM KaMHEM B
NOHMMAaHUM CaMOT0 XapakTepa IPaBOOTHOIIEHUS B MEXIYHApOAHOM YTOJIOBHOM IIpaBe
(mogpoOHee BOMpPOC O TMPABOOTHOIIEHWH B MEXIYHAPOJHOM YroJIOBHOM IIpaBe Oyaer
paccMoTpeH Huke).Mckatoyenus. B cuimy TOro, 4ro JaHHBIM NPUHIMIT OJIMIIETBOPSET COOOH
CIPaBEIMBOCTh, TO MEXAYHAapOAHOE YrOJIOBHOE MPABO JIEJaeT U3 HEro MpSMbIE HMCKIIOYCHUS
[0 TpUYMHE "HeclpaBeUIMBOTO" NPUMEHEHUS YTOJIOBHOTO IpaBa (MEXAYHapOJHOTO WU
HAIMOHAIBHOTO).

1. B cratbe 20 Pumckoro CtaTyta Mex1yHapoJHOIO YroJOBHOIO cy/a (4. 3) uMeeTcs yKazaHue
Ha BO3MOXKHOCTb IIOBTOPHOI'O MpOBEAEHUs cyneOHoN mporenypsl B Mexnynaponnom Cyne B
OTHOIICHUH JIMIIA, €CJIA HAITMOHATBHBIN (MJIM MHOU) Cy/ OBbLI SIBHO HECTIPaBEAJIUB U:

a) pa3OupaTenbCTBO B HEM 'TpeIHa3HAYaJloCh JUIsl TOTO, YTOOBI OTPAAUTh JIUIO OT
OTBETCTBEHHOCTH 3a MPECTYIUICHUs, [ToiNaAatolye no ropucauknuto Cyna';

0) mporecc OB WHBIM 00pa3oM TMPOBEACH HE HE3aBHCHUMO WM HEOECHPHUCTPACTHO MpH
OTCYTCTBHUM pEAJILHOM 1IENH "MPeNaTh COOTBETCTBYIOIEE JINLIO IPABOCYUIO" .

[lpr 5TOM HanWuYWMe WIM OTCYTCTBHE OCHOBAHHWH TSI TMPUMEHEHHS STHX HCKIIOYHTEIBHBIX
MOJIOKEHUH HaXOAATCS TOJHOCThIO Ha ycMoTpeHun MexayHapognoro Cyna. Ilogo6Hoe
MOJIO’KEHUE IOPUINYECKHU JOMYCTUMO, TaK KaK OCHOBaHHWEM MOBTOPHOIO MpeaHusi Cyay (HO yxe
MEXIYHApOJAHOMY) sBIsieTcs (AaKT HEOCYXKJEHHUs JIMIa HAIMOHAJIBHBIM CYIOM 32



MPEANOI0KUTEIILHO COBEPUICHHOE UM MpecTyIieHue. J|elCTBUTENbHO, BEAb pacCMaTpUBaEMbIi
NPUHLIMII TOJpa3yMeBaeT B HUTOrE HE HEBO3MOXKHOCTh IIOBTOPHOTO TMpEeAaHus Cyay 3a
COBEpILIEHHOE MPECTYIUICHHE, @ HEBO3MOXKHOCTh (DaKTa MOBTOPHOTO OCYKJCHMS JIUIIA 32 OJTHO U
TO e TmpecTymieHne. Tem Ooiiee, YTO OCHOBaHHMEM HEOCYXKIEHUS MOXKET SBUTHCS
"uckyccTBeHHas1" KBATH(UKAIUS MPECTYIUICHUS 110 MEXIYHApPOIHOMY yrOJIOBHOMY IPaBy Kak
00111eyTOJIOBHOTO.

2. B coorBerctBuu ¢ 4. 4 cr. 9 Ilpoekra Konekca o mpecTymuieHHAX HOpPOTUB MHUpa U
0e30MacHOCTH 4eJI0BEYECTBA, JIULO, MPEJAaHHOE HAIMOHAILHOMY CYIy M OCY)KJIEHHOE B OJIHOM
CTpaHe, MOXET OBITh MOBTOPHO MpPEJAaHO CYAY M OCYXJIEHO B JPYroM TOCyJapCTBE IpHU
CJIEIYIOIIUX YCIOBHSIX:

a) eclu JIesHhe, KOTOPOE SBJISUIOCH OCHOBAHUEM ISl TIPUTOBOPA, BHIHECEHHOTO MHOCTPAHHBIM
CyJIOM, UMEJI0 MECTO Ha TEPPUTOPHUU JAHHOTO rOCY1apCTBa;

0) ecnu JaHHOE TOCYJapCTBO sBIsieTCs "OCHOBHOM KepTBOM mpectyruieHus"./lannoe
UCKJIIOYeHHe (TIO0Ka, MpaBja ellle TOJbKO MpeanojaraeMoe - Bellb OHO cojnepkutcs B [Ipoekrte
Kogekca) He mmeer mox co0oil GopMallbHO-FOPUINIECKUX OCHOBAaHWM, TaK KaK HETraTUBHAs
IOpUIMYECKasl OLIEHKA JCSIHUIO Y)K€ COJEPXKUTCS B OOBHHHUTEIHLHOM IPUTOBOPE APYrOro cynia.
"[loBTOpHOE MpU3HAHKWE BHUHOBHBIM" JPYIMM CYJOM BCEro JHIb TpedyeT ydera Mepbl
HaKa3aHMsl, BEIHECEHHOUW NepBbIM cynoM.C Ipyroil CTOPOHBI, MOJOOHBIE YCTAHOBICHUS MPSIMO
MPOTUBOpEYAT JEHCTBYIOIIMM MEXIYHAPOJIHBIM HOpMaM. Tak, HampuMmep, B COOTBETCTBUU C
EBporeiickoii kOHBeHIIMEH O Tepeade CyIONPOM3BOACTBA MO yrojloBHBIM aenam (1972 r.),
JUI0, B OTHOLIIEHUU KOTOPOTO BHIHECEH OKOHYATEJbHBIM MPUTOBOP, HE MOXKET 32 TO K€ CamMoe
JeSTHUE HU MPECIIe0BAThCs, HU OBITH TPUTOBOPEHHBIM, HH MOJBEPTHYTHCSA HaKa3aHUIO B JPYrOM
rocy/1apcTBe.

4. Ilpobrema omeemcmeeHHOCHU OPUOUYECKUX JIUY U 20CYOAPCHIBA 6 MEMCOYHAPOOHOM
Y207106HOM npage

B nuteparype wuMeroTcs yka3aHMs Ha HEOOXOIUMOCTh IPU3HAHUS IOPUAWYECKUX JIMIL
CyOBEKTaMH MPECTYIUICHHUI 10 MEXTYHAPOIHOMY yrOJIOBHOMY mpaBy (7, cTp. 32).

bonee Toro, B PykoBomsmux npuHIMIAX B 00JacCTU NPEAYNPEXICHHS HPECTYHHOCTH U
YrOJIOBHOTO MPABOCY/Msl B KOHTEKCTE Pa3BUTHUS U HOBOTO SKOHOMHYecKoro mopsaka (1985 r.)
UMeEETCsl cleayrollee npeanucanue: "['ocynapcrBa-uieHbl JOJKHBI pacCMaTpuBaTh BOIPOC O
MPEyCMOTPEHHOCTH YIOJIOBHOW OTBETCTBEHHOCTH HE TOJBKO JJIS JIUI], JEHCTBOBABIIMX OT
UMEHHM KaKoro-mu0o YUpEeKICHHs, KOPHOpALUH WIH MPEeIIpusiTHs ... HO M A CamMoro
YUPEXKJEHUS, KOPHOpaluu WIM TPEeANpUsATHS NyTeM BBIPAOOTKHM COOTBETCTBYIOIIMX MeEp
IPENYNPEXACHUS UX BO3MOXKHBIX NPECTYIHBIX ACUCTBUN N HAKA3aHUA 33 HUX '

Wtak, MexayHapoJHbBI JOKYMEHT NpHU3HAET, YTO IOPUIAMYECKOE JIMIIO MOKET COBEpPUIUTH
npectyruienue. Ho kak 3To aumo OyaeT HeCTH OTBETCTBEHHOCTh? DTOT K€ JOKYMEHT TpeOyer
YCTAaHOBUTh OTBETCTBEHHOCTb [UIsl IOPUAMYECKOIO JIMLA TOJBKO B paMKax HAIlMOHAJIBHOTO
3aKOHa - W TPU ITOM HHUYEr0 HE TOBOPUTCA O TOM, BO3MOJKHA JIM OTBETCTBEHHOCTH II0
MEXYHapOJAHOMY YroJOBHOMY IpaBy. IIOHSTHO, YTO OTBETCTBEHHOCTh IOPHUIMYECKOTO JIMLA
BIIOJIHE JIOIYCTHMA [0 MEXIYHAPOJHOMY INpaBy (Hampumep, MaTepuajibHas) - HO 00 YroJoBHOU
OTBETCTBEHHOCTH II0 MEXJIyHAapOJHOMY NpaBy pedb MATH He MoxeT. Ilo kpailiHe mepe, Ha
TEKYIIMH MOMEHT. B npuHIuIe, B MEXIyHAPOIHOM YrOJOBHOM IIPaBe BO3MOKHO YCTaHOBJICHHE
MMEHHO YTOJIOBHON OTBETCTBEHHOCTH IOPUIMYECKHUX JHII - HO 3TO jeno Oyaymero. Kax
U3BECTHO, IOPUMYECKUE JIUIA SBISIOTCS CYOBEKTaMH MPECTYIJICHUS B YTOJIOBHOM IIpaBe
mHorux rocymapctB (CILIA, ®pannun u apyrux); Hepeako (0OCOOEHHO B TOCJICIHEE BpeMs)
CTaBUTCS BONPOC O HEOOXOJMMOCTH YCTAHOBIJIEHHS OTBETCTBEHHOCTH IOPUAMYECKHX JIMIl B
poccuiickoM yrosoBHoM ImpaBe. Ho, B nr000M ciydae, 0 IOpUAMYECKOM JIHIE KaK CyOBEKTe
IIPECTYIUIEHUS IO MEXAYHApPOAHOMY YrOJIOBHOMY IIpaBy OJHO3HAYHO NOBOPUTH HA HACTOSAIIUI
MOMEHT H€ NPUXOIUTCSA.MBI MonaraeMm, 4TO HOPUIUYECKHE JIMIA JIOJDKHBI ObITh MpPHU3HAHbBI
opunuanbHO U OGeccriopHO CYOBEKTOM OTBETCTBEHHOCTH MO MEXIYHApOJHOMY YTOJIOBHOMY



IpaBy: TaKOBOE MPU3HAHUE TO3BOJUT 0OJee Mociea0BaTeabHO U 3((HEKTUBHO pean30BbIBATH
3aJjaud MEXTYHApOJHOIO YroJOBHOIO IIPpaBa KaK B MEXIYHapOAHOH, TaKk M B HAI[MOHAJIbHOU
fopucaullpakTidyeckn TakuM k€ 00pa3oM OOCTOMT Jell0 W € NpPU3HAHHEM ToCyIapcTBa
CyOBEKTOM IPECTYIJICHUS MO MEXIYHapOJHOMY YIOJIOBHOMY IpaBy. OueBUIHO, YTO MHOTHE
NPECTYIUICHUS! IPOTHB MUPA U OE30MACHOCTH YEJIOBEUECTBA COBEPIIAIOTCS OT JIMIA TOCYAapCTBA
(HammpuMep, pa3Bs3bIBAHUE M BEJCHHE arpecCUBHOM BOIHBI). HO MOeT M rocynapcTBo HECTH
YTOJIOBHYIO OTBETCTBEHHOCTb?

He cMoTps Ha pa3nuuHble TOYKU 3pEHUs, HOPMbI MEKAYHAPOIHOTO IIpaBa HE MPEIyCMaTpUBatOT
OTBETCTBEHHOCTbh I'OCYAApCTBa IO MEXAYHAapOAHOMY YIOJOBHOMY IpaBy Kak TakoBomy. Tak,
Harpumep, cT. S5 Omnpenenenus arpeccuun ot 14 nexadbps 1974 1. ycTaHABIMBAeT TOJIBKO
"MEXIyHapOJHYI0 OTBETCTBEHHOCTh' IOCylapcTBa 3a arpecCUBHYIO BOMHY IPOTHB MHUpa U
0€30I1aCHOCTH  yelloBeuecTBa. BIOJIHE MOXHO COINIacUTbCSI C MHEHHEM O TOM, 4YTO
OOLIENpU3HAHHBIN B HACTOSIEE BpEMs B MEKIYHApOJHOM IIPaBe MPUHIUI MEXIYHAPOIHOMN
YrOJIOBHOM OTBETCTBEHHOCTH WHIMBUIOB 3a IPECTYIUIEHHUS NPOTUB MHpa U O0€30MacHOCTH
YeJI0BEYECTBA SIBJISICTCSI BAXKHBIM U HEOOXOIUMBIM JIOTIOJIHEHHEM HHCTUTYTa MEXIyHApOIHON
OTBETCTBEHHOCTH I'OCYJapCTBA TSDKKUE MEXKTyHAPOHBIE MPECTyIUieHus (6, cTp. 96-97).

Tem He MeHee, BOIPOC OTBETCTBEHHOCTH IOCYIapCTBa 3a MEKIYHApOJHBbIE MPECTYIJICHUS
BBI3BIBAET MHOT'O pa3HoIIacuil. B oTianyne oT OTBETCTBEHHOCTH MHMBHIA OHU O0YCIIOBJIEHBI HE
OTCYTCTBHEM COIJIacHi IO BOIPOCY O IPaBOBOM IPOUCXOXKACHUU OTBETCTBEHHOCTHU
(ropuanyecKasl OTBETCTBEHHOCTh IOCYIapCTBA MOXKET OBITh TOJIBKO MEXKIYHApOIHO-IPaBOBOIL),
a pa3HbIM IOJXOJOM K COJEP’KAHUI0 OTBETCTBEHHOCTH 32 MEXAYHApOIHbIE IPECTYIUICHUS
(KOHKpETHOMY IEPEUHI0 MEp — UCXOs U3 UX HAIPaBICHHOCTH) U OLICHKE XapakTepa (SBiseTcs
JU OHA YTOJIOBHOM, MOJIUTHYECKON, MOPATbHOM M T. I.). XOTS camMa BO3MOKHOCTb HECEHUS
roCyJapCTBOM OTBETCTBEHHOCTH 3a COBEPIIEHUE MEXJIYyHApOAHBIX MPECTYIUIEHUH sBIseTcs
Take  obOmenpusHanHoit  (Bassioni, Draft, ctp. 48).0Tka3 0T HUCKJIIOYHUTEIBHO
LUBWIMCTUYECKOTO  MOHMMAHUS  MEXAYHApOJHOW  OTBETCTBEHHOCTH  TOCYJapcTB U
HEBO3MOKHOCTb IPU IIOMOILIM OJIHOTO MHCTUTYTA MEXAYHApPOAHON YroJIOBHOW OTBETCTBEHHOCTH
UH/IMBUJA MIPEIYNPEIUTh COBEPIICHNE MEXAYHAPOIHBIX MPECTYINICHUH MPUBOAST K TOMY, YTO
uaes 0co0oro pexuMa MEXKIYHApOIHOW OTBETCTBEHHOCTH TOCYIAapCcTBa 3a COBEpIICHUE
MEXYHAPOAHbIX MPECTYIUIEHUH U CO3aHMUsl MEXIyHApOJAHOIO IOPUCIAUKLIMOHHOIO OpraHa Jjs
ee pealu3aliy MpoI0JKAET OCTaBaThCs MOMYJISIPHOM.

Komurer no yromoHo#t toctuumu 1951 r. mpu obcyxaenun cratbu 25 mpoekta Craryra
MexnyHapoHOTO yroJIOBHOTO Cy/Aa OTPaHUYUII MEPCOHAIBHYIO MOACYJHOCTh (DU3HUECKUMU
JULAMHM, OTMETUB, 4YTO «OTBETCTBEHHOCTb TOCYJapCTB 3a JEHCTBUS, COCTABIIAIOLINE
MEX1YHapO/JHbIE IPECTYIUICHUS, UMEET MPEUMYIIECTBEHHO MOJUTUYECKHI XapakTep» U «HE
JIeJI0 CyJia pelaTh MoA00HbIE BOIPOCHI.

B 1983 r. Komuccust MexayHapoAHOrO IpaBa, BO30OHOBUB PAaCCMOTPEHHE TEMbl IPOEKTa
Konekca npectyruieHuit npoTuB Mupa U 6€30MaCHOCTH YelloBeYeCcTBa, nonpocuia I'enepanbHyro
AccamM0iiel0 yTOYHUTh, BXOAMUT JIM TOCYIApCTBO B YHCIO CYOBEKTOB IpaBa, KOTOPHIM MOXET
ObITh BMEHEHa MEXIYHapoJHasi YroJOBHAash OTBETCTBEHHOCTb, «BBHMJY HOJMTUYECKOTIO
xapakrtepa 3Toi npobsemsl». B 1984 r. Komuccus MexayHapoaHOTo IpaBa peminia orpaHuunuTh
IIPOEKT HA HBIHEUIHEM JTale YroJOBHOM OTBETCTBEHHOCTHIO MHIMBHJIOB, YTO HE IPENATCTBYET
MOCNEAYIOLIEMY PAacCMOTPEHHMIO BO3MOXHOCTHM TPUMEHEHUSI K TOCyJapcTBaM IOHSTHS
MEXIYHApOJHOM YroJIOBHOW OTBETCTBEHHOCTH (2, c¢Tp. 45-50).B mpoekt Kopekca BxitoueHa
cnenuanbHas crtaThsi 4 «OTBETCTBEHHOCTh TOCYAApCTB», KOTOpas YCTaHABIMBAET, YTO
«OTBETCTBEHHOCTh OTAEIBHBIX JIMII 3a TMPECTyIJICHUS MpPOTUB MHpa M 0€30MacHOCTH
YyeJloBeYeCTBa, MpPEeNyCMOTpeHHass B HacrosimeM Kojaekce, HUKOMM 00pa3oM HeE BIMSIET Ha
OTBETCTBEHHOCTb TOCYJAapCTB IO MEXKIAyHapoaHOMYy IpaBy».ClelnuanbHbIM — [IPEAMETOM
paccMOTpeHHsI 3Ta MpoOjemMa cTaja B CBSI3U C IPOEKTOM cTareid 00 OTBETCTBEHHOCTHU
rocyaapcTB, KOTopblit ObuT puHAT Komuccueit B nepBoM uteHnu B 1996 r.

B oTHOmEHMM mNOCHENCTBUI MEXKIYHAPOJHBIX MpecTymuieHnd Komuccus MexIyHapoJHOTO
npaBa MpU3HANA, YTO OHU BJIEKYT 3a cO0OH BCe IOPUIMUYECKUE IMOCIEACTBUS MEXITYHApOIHO-




MIPOTUBOMPABHEIX JIESHUH, a TAK)Ke JOMOIHUTEIbHBIC TocneAcTBrs (cT. 51). B kauecTBe 0c00bIX
MOCJIEICTBUM MEXIYHApPOJIHBIX MpecTyieHnii Komuccust nmpusHana, 4To peCTUTYLHs B CiIy4yae
MEXIYHAPOJAHOIO IPECTYIJICHUs HE NPOM3BOAUTCS JIMIIL B CIyd4asX, KOTJa OHA MAaTEPUAIBLHO
HEBO3MOXKHA HJIM BJIEYEeT 3a COOOH HapylieHHE HOPMBI JUS COQeNsS, a Mpu MOJyYCHUH
caruc(hakny NOTEPIIEBIINM TOCYAapCTBOM IPAaBOMEPHO BBIIBHKEHHE AaXKe TAKUX TPEOOBAHMIA,
KOTOpBIE HAHOCAT yIepO TOCTOMHCTBY rocyAapcTBa-mpaBoHapymmTens (ct. 52). B nononnenue
B IPOEKTE COAEp)KaTcs 00s3aTeNbCcTBA IS BCEX TOCYJapCTB HE TNPU3HABAaTh B KauyecTBE
3aKOHHOM CHUTYallMl0, CO3JaBUIYIOCS B pe3yjibTaTe€ MEXIYHAPOJHOIO INPECTYIUIEHUS, HeE
OKa3blBaTb IIOMOIIb WM COACHCTBHE TIOCYNAapCTBY, COBEpPLIMBLIEMY IIPECTYILUICHHE, B
COXpPAaHEHUU 3TOM CUTyallud, COTPYAHHMYATH C APYTMMH TOCYJAapCTBaMU B BBIIOJHEHHHM 3THUX
00s3aTeNbCTB M B OCYLIECTBICHMM MEp, HAIIPaBICHHBIX HA JIMKBUAALMIO TIOCIEICTBUI
npectymieHusa.B  yxe cymecTByrommx M ACHCTBYIOIIMX MEXIYHAapOJIHBIX KOHBEHLUSX,
MOCBALICHHBIX OOpb0e € MEXAYHAPOJHBIMH MPECTYIUICHUSIMH, MPOOIeMa OTBETCTBEHHOCTH
roCyJapCTB HE PELIEHa, YTO CIPaBEUIMBO PACCMAaTPUBAETCA KaK UX CYLIECTBEHHBIH HEJOCTATOK.
BriosiHe ecTEeCTBEHHO, 4TO Takas CUTyallds B MEXKIYHAapOJHOM IIpaBe BBI3BIBACT CEPbE3HBIC
pa3HoOIJIacHsi MU B JOKTPUHE MO IOBOAY OTBETCTBEHHOCTH TOCYJIApPCTB 33 MEXIYHAPOJHbBIC
IIpECTYIUICHNA. B TOKTpHHE CyIIECTBYET IOBOJIBHO BIIMATEIBHOE HAIlpaBICHUE, MPHU3HAIOLIEE
YTOJOBHBIM XapakTep TakOW OTBETCTBEHHOCTH. bojbllioe 3HaueHHME KOHUEMUWU YrOJOBHOU
OTBETCTBEHHOCTHU T'OCYIAapCTBA IS MOAAECPKAHUS MUPA CBA3BIBACTCA C BO3MOMKHOCTBIO 3aMEHBI
mpaBa moOenuTeNs, MpaBa CUJIBHOTO Ha TMPaBO CHOPaBEVIMBOCTH. Teopus YrojaoBHOMH
OTBETCTBEHHOCTH I'OCYapCTB 0a3upyeTrcs Ha JaHHBIX NCUXOJIOIMH KOJUIEKTUBOB U COLIMOJIOTHU
T€X JIET ¢ UCXOAHBIM MPUHIIMIIOM CYHIECTBOBAHMS I'PYNIIOBOM BOJIM, OTJIIMYHOM OT BOJIM YWJICHOB,
COCTABJIIOIMX Tpynny.B kadecTBe ONHOrO M3 BO3PAXKEHUN IPOTHB KOHLENIMU YrOJOBHOMU
OTBETCTBEHHOCTU T'OCYAApCTB IPHUBOJMUTCS TE3UC, YTO B CIIydae €€ NPHU3HAHUS «BCS TAKECTh
IIPAaBOBBIX IIOCJIEACTBUM JIO)KUTCSI HE Ha BHHOBHBIX, 4 Ha BCE HAcCeJICHHWE, 3a JEHCTBUS
MPECTYMHONW KJIMKH JOJDKEH OTBe4aTrh Hapoa» (2, crp. 51-65).B kauecTtBe mokaszarenbcTBa
HEOOXOUMOCTH PACIpPOCTPAHEHUSI YrOJOBHOM OTBETCTBEHHOCTH Ha BECh HAapOJ IPUBOJISTCS
TE3UCHI, UTO HAPOJ JOJHKEH OBLIT U MOT IIPEAYIPEAUTh COBEPIICHUE MPECTYIIICHUS, a TAKXKE, YTO
TAaKOW MOJXOJ K OTBETCTBEHHOCTH Haponaa OyAeT CIYXHUTh CACPKUBAIOIINM (HaKTOPOM IS
WHUIIMATOPOB MPECTYIUICHUS U MOOYAUTENbHBIM (DaKTOPOM JJisi HapoJa HPUHATH MEpbI IS
npenynpexnaeHus npectymieHus. Ilogo0Has KOHUENIUS HMEeT CKOpPee MOpaJbHYI0, YeM
IOpUINYECKYIO, LIEHHOCTb M IIPECIENyeT Lelb OCYIUTh CO CTOPOHBI MEXKIYHApOIHOTO
cool1ecTBa MpectynHoe mnoBefeHue. MakToM SBISETCS OTCYTCTBHE CHEIHAIbHBIX Mep U
ME€XaHu3Ma I10 UX OCYILECTBJICHUIO B OTHOLICHUH HApOJa, OTIIMYAIOIIMUXCA OT OTBETCTBEHHOCTH
MHAMBUIOB, UX OOBEIMHEHUI, TOCyIapCTB 3a COBEPLICHHE MEXIYHApOAHBIX MPECTYIUICHUH.
Hapon nelicTBUTENBHO IIPETEPIIEBACT ONPEAEICHHBIE U BECbMa 3HAYUTEIbHBIC JHUIICHUS, HO C
IOPUAMYECKON TOUYKU 3peHHs] 0053aTeNIbCTBA, BBITEKAIOIIME U3 OTBETCTBEHHOCTH, HAJATraloTCs
TOJIBKO Ha IOCY1apCTBO.

Cymmupys Bce BbIllIECKa3aHHOE, HEOOX0IUMO OTMETHUTb, YTO UJIES] YTOJOBHOW OTBETCTBEHHOCTH
rocyJapcTB 00YCIIaBIMBAETCS MPAKTUUECKOM IEHHOCTH JTOM uIen — He OCTaBUTh
Oe3HaKa3aHHBIM TOCYAapCTBO, OOBIYHO OCHOBHOM CYOBEKT MEXIYHAPOJHBIX IPECTYIJICHUN: B
Ka4yecTBE IVIABHOW 1€ 3TOM KOHLEMIMH MOXHO CYMTaTh 00OCHOBAHKE CIIEIMAIBHOIO peKuMa
OTBETCTBEHHOCTH TOCYIAPCTB 3a MEXKIYHAPOIHBIE MPECTYIUIEHUS, CTPEMJICHUE BBIICINUTD €€ U3
oOmiell Teopuu OTBETCTBEHHOCTH TOCYAApCTB 3a JAEWUCTBUS, HapylIarollue MEeXIyHapOoIHOe
npaBo. IIpy 3TOM HUCHONB3YOTCS pa3IMYHBIE 3JIEMEHTBI MHCTUTYTa OTBETCTBEHHOCTH JUIS
BBIJICJICHUS] ~ OTBETCTBEHHOCTM MMEHHO 3a NPECTYIUIEHHUS: IOJ4YepKHBaHUE  CYIryoo
NPUHYIATEIBHOTO  XapaKTepa TAKOM OTBETCTBEHHOCTH, MPAKTUYECKH HCKIIFOYAOIIETO
BO3MOKHOCTb COIVIACHS IPECTYIHOIO IOCYIapCTBa Ha €€ pealM3allHio; aKLEHT Ha Mpoueaype
INPUHATUSA PEIICHWs B OTHOUIEHWM TaKOro TOCyAapCTBa M HAa OpraHe, YINOJIHOMOYEHHOM
IPUHUMATh TaKUe PelIeHHs], a MIMEHHO CyZe0HOM OpraHe.

TakuMm 00pa3om, rocyAapcTBO MOXKET COBEPIIUThH MPECTYIUIEHHE B MEXIYHAPOJAHOM IpaBe, HO
HE MOXET IIOABEPrarbCsi OTBETCTBEHHOCTHU II0 MEXAYHApOJHOMY YIOJOBHOMY IIpaBy, HECS




MEXIYHApOJHO-TIPABOBYI0 OTBETCTBEHHOCTh. B JaHHOM HE COBMANAIOT MOHATHS '"CyOBEKT
npectymiienus" u "cyOobekT oTBercTBeHHOcTH". U, Hakowem, cr. 5 IIpoekta Komekca
MPECTYIUICHUH MPOTUB MHpa U OE30MACHOCTH YEIOBEUECTBA MPSIMO YKa3blBa€T Ha TO, YTO
rocy/apcTBa HECYT OTBETCTBEHHOCTh TOJIBKO MO MEXIyHapoaHOMY npaBy. Tem Gonee, 4to "HuU
OJIHO TOJIOKEHHUE ... Kacarolleecss HHANBUIYaTbHON YTOJIOBHOM OTBETCTBEHHOCTH, HE BIIHMSET Ha
OTBETCTBEHHOCTh TOCYJIapCTB MO MEXAyHapoaHoMmy mpaBy" (4. 2 cr. 25 Pumckoro Craryra
MeXayHapoJgHOTO  YTOJIOBHOTO  cyda). Takum — oOpa3oM,  KOHLEMIUS  YrOJOBHOU
OTBETCTBEHHOCTH TOCYIApCTB CYILECTBYET JIUIIb B JOKTPUHAIBbHBIX paszpaborkax. [lo »Tum
NpUYMHAM MPAKTUYECKOE OCYILECTBICHUE B HACTOSIIEE BPEMSI YrOJIOBHOW OTBETCTBEHHOCTH
roCy/1apcTB HEBO3MOXKHO.
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C paspymeHueM paboBIaJeNbueCKO OOIIeCTBEHHO-OKOHOMHYECKOW (opmamuu pabcTBO U pabOTOPTOBIS HE
UCYE3NH, & COXPAaHWINCh M Moau(puIHupoBamnch. CTOUT 3aMETHTh, YTO OHM CYIIECTBYIOT M CETOAHS KaK II030p
YEJIOBEUECKOTO OOIIEeCTBa, HECMOTPSI Ha Kpax KOJIOHHAJIBHOM CHCTEMBI, MOJUTHYECKOE M MOPAJIBbHOE OCYKICHHUE
KOJIOHHAJI3Ma.

PaGoToproeist HaunHamach ¢ HACHIBLCTBEHHOTO 3axBaTa abOpWUTeHOB AQpWKH, 3HAYUTEIHHOW 4YacTH ABCTpaiww,
Azwun, octpoBoB Tuxoro okeana, KapuOckoro 6accefiHa U Apyrux pailoHOB. B HEKOTOPHIX citydasx Oymymrue paObi
MOKYNaJINCh pabOTOProBIaMH 3a OECIIEHOK y MECTHBIX BiacTed. Hacuiue u mokynka srozeit 3a 0eclieHOK — BOT
Hanbosiee pacHpocTpaHEHHBbIE CIIOcOOBl TpHOOpeTeHnst Oyaymmx paboB Uil IOCJENYyIOUIeH NpONaKH WIH
UCIIOJIb30BaHMUS HA COOCTBEHHBIX IJIAHTALMAX JIMOO Ha KAKOM-TO IPOU3BOJICTBE.

OObeKTHBHAs XapaKTEepUCTHKa padCTBa — COJEpIKAaHWE B HEBOJIC JIIOZCH, 3aXBau€HHBIX Pa0OTOPrOBLAMH HIIH
NPUOOPETEHHBIX KEM-TH00 Yy HUX B LEJSIX JKcIuTyaranud. [Ipecryruiennem OyneT n oOMeH pabaMu MEXay yxe
BJIQJICIOIIMMH UMH pabOBIaenblaMy IM00 UX Mpojaxa M nepenpopaxa. Pad, mo maeonsornu paboToproBues, He
YEeJIOBEK, a BEllb, CYIIECTBO, HE IMEIONIEEe HUKAKUX TIPaB.

Pa6oroproens kak creruduaeckuii npomsicen mporseranta B XVIII —XX Ba. [lobena Cesepa B I'paskmanckoit
BoitHe B CIHIA mpuBema x oTMeHe paOCTBa, COKpAIleHHIO pHIHKAa cObITa paboB6. IlepBBIM TOPTOBIIO HETpaMu
ocynun Benckwmit konrpecc 1815 . 3arem B 1818 1. B AaxeHe Takas TOpProBis Obla 3alpelleHa M HpHU3HAHA
npectynHod. HecmoTrpss Ha 370, pabcTBO M pabOTOPrOBISL UTUTENBHOE BpeMsI MPOJOIDKATH OCTaBaThCA
MPUOBIITBHBIM IPOMBICIIOM.

IIpu sToM GoprOa ¢ JaHHBIM MO30PHBIM ISl YEJIOBEYECKOro OOIIecTBa SIBICHHEM mpojoinkaiack. B 1890 r. Ha
bproccenbckoit  koH(pepeHIMH ObUT BBIpA0OTaH akT, NPEAYCMAaTpPHUBAIOIIUA KOHKPETHbIE Mepbl OOpBOBI C
pabotoproieil. bbul ycTaHOBICH "MOMO3PHUTENBHBIA MOsC", Kylda MOMAIH 3amagHas 4acTh VHAMHCKOTO OKeaHa,
KpacHoe mope u Ilepcuackuii 3anuB Kak apTepuu, depe3 KOTOPble W3 A(QPHUKHM LM KapaBaHbl C YEJIOBEUECKHM
ToBapoM. BoeHHBIE KOpaOiHM JAOTOBAapUBAIOLIMXCS CTOPOH TOJNYYHJIM IPaBO 3aJepPKUBATH U OCMAaTPUBATH B 3TOM
paiioHe Bce TTO03PHUTENbHBIC Cy/a.

Cremyer OTMETHTH OHOCTOPOHHHUH XapakTep JaHHBIX Mep. Mcxoas u3 aHaim3a 0ObeKTHBHONW XapaKTEPUCTHKH TOTO
BUJA TIpeCTyIUIeHHH, Ha OOppOy C KOTOPBIMH HampaBiIeH akT bproccenbckod KoH(EpeHIMH, NpecTYIHOH
NpU3HABAIACh MCKIIOYNTEIBHO paboTOproBis, a He camo pabcTBo. Jlnmpe B XX B. MOSBWINCH MEXITYHAPOIHO-
MPaBOBBIC TOKyMEHTHI, 3allpeIaloliie HE TOJBKO pabOTOPrOBIIO, HO M caMoO padCTBO. 31€Ch CleNyeT OTMETHTH
MOCIIEN0BATENbHYIO TO3UNNI0 B 3TOM Bompoce ObiBmero CCCP. BaxkxHO 3aMeTHTh, YTO OZHUM M3 TAKHUX BaXKHBIX
nokyMeHToB Oynet KonBeHius o pabete oT 25 ceHtsiopst 1926 r. [IpaBna, oHa HepelKko HTHOPHPOBAJIACh MHOTUMHU
roCy/lapCcTBaMH, MO-TIPEKHEMY 3aKpHIBaBIINMH I7Ia3a HA 3TOT MPECTYIHBIH Ou3HeC.

B KonBennuu nano onpezenenue padersa: "CocTosHIE WK TOJIOKEHHE YeI0BeKa, HaJl KOTOPBIM OCYILIECTBIISIOTCS
aTpuOyTHI paBa COOCTBEHHOCTH UM HEKOTOPBIe U3 HUX'". KOHEUHO, JJIsl YTOJIOBHOTO 3aKOHA, 3TO, MSTKO TOBOPS, HE
OYeHb YeTKas XapaKTepHCTHKa, HO CYTh €€ O4YeBHJHA: OHA HE MIOIyCKaeT, YTOObI YeJOBeK ObUI Ybei-mnbo
COOCTBEHHOCTBIO. BHYTpeHHMIA 3aKOH TOCYIApCTBa MOXKET ITOMTH U IO ITyTH AaJbHEHIIEro pacKphITHs CONepIKaHUs
3TOTO TEPMHHA, @ MOXKET OTPAaHWYHUTHCS IOHATHEM 'paObCTBO" W IIPOCTO YCTAHOBUTH HAaKa3aHHE 3a 3TO
MPECTYyIICHHUE.

[Tocne Bropoit MUPOBOI BOWHBI Havascs OypHBIH MPOLECC OCBOOOXKACHHS HApOJOB OT KOJIOHHAJIbHOW 3aBUCHMOCTH
u pabcTBa. bpum MpuHSATHL TOKyMEHTHI, (ukcupytomue 31o nonoxenne. Crarps 4 BeeoOmieil mexmapanun mpas
yemoBeka oT 10 mexaOps 1948 r. roeopur: "HUKTO HE MOIDKEH coIep)kKaThcs B paOCTBE WM TIOXHEBOIHHOM
COCTOSIHMH, paOCTBO M pabOTOPTOBIIS 3AIPEIIAIOTCS BO BCEX MX BUIax".

HecMotpst Ha Bce JaHHBIE 3ampeThl, MexXIyHapojaHas KOH(pEpEeHIMs [0 MpaBaM 4YelIOBeKa HECKOJBKO JIET TOMY
Ha3aa KOHCTaTUpoBaja, YTO B MUPE HACUHUTBIBACTCA 9 MIIH pa6OB.

Oxonomuyeckuit u Cormansabiii CoBer OOH (AKOCOC) B onHol u3 cBoux pesosoruii (1126/1 okt.) 1966 r. BHEC
JIOTIONIHEHUsI B MOHATHE pabcTBa. K paOCTBY OTHEceHa MpakTHKa amapTeujaa W KojoHuanmuzma. CTOUT ckazaTh -
MOJUTHYCCKHU 3TO B 06L[IeM BEPHO, HO BO3HUKAET HECKOJILKO IMTPABOBLIX BOIIPOCOB. He MOryT OBITh OJHHUM COCTAaBOM
NPECTYIJICHUsI, XOTS M CXOJHbIE, HO pa3HbIE 10 CBOUM OOBEKTHUBHBIM XapaKTepHCTHKaM JesiHusA. [loHsaTHe
"konoHnaNM3M" 1Mpe, 4eM pabcTBO u amapTena. [loHATHS paOcTBa M amapTenaa ToXe He coBmajaroT. Ilostomy B
MEKIyHAPOJHOM YTOJIOBHOM 3aKOHE JIOJDKHO OBITH TPH PAa3HBIX COCTaBa IPECTYIUIEHUS, XOTS IOJIUTHYECKas WX
XapaKTepUCTHUKA MOXKET OBITH €IMHOM.

OTMeTHM, YTO Temepb O COCTaBe NpecTymieHus "padotopromis”. CTOMT 3aMETHTh, YTO OHO MPOM3BOJHO OT
pabctBa. PaboToproBis ectb nepeBo3Ka WM IOIBITKA MEPEeBE3TH PabOB M3 OJHOW CTPaHBI B JPYIYIO, a TaKkKe
npojaxa ux JMbo 0OMeH C IEbI0 MOJIyYUTh MaTepUaTIbHYIO MM HHYIO BBITOAY. B ciiydae ecnu JaHHble TPU3HAKK
OTCYTCTBYIOT, — HET COCTaBa MNpecTyIUIeHHs padoToprosiu. CTOMUT 3aMETUTh, YTO OHA MOXET CYIECTBOBATh
CaMOCTOATCIIBHO, KOIraa KTO-TH0O0 3aHUMAETCS JAaHHBIM IIPOMBICJIIOM, HO MOXKET OBITH COCTAaBHOM YacCThIO paGCTBa,
€CJI JAHHBIM ITPOMBICIIOM 3aHHMAIOTCS TE XKe, KTO IKCILTyaTHpyeT paboB.

CoBpeMeHHOE OOIIECTBO POXKAAET HOBBIE, CKPBIThIE ()OPMBI paOOTOPTOBIIH, CXOIHbBIC C APYTHMMH MPECTYIUICHHSIMHU
MEXIYHAPOIHOIO XapaKTepa, 4TO BaXKHO UMETH B BUAY JJIA UX OTTPAHUYCHUA.

Tak, Bo MHOTHX CTpaHax IpoLBeTaeT Ou3Hec 10 NMpojaxe JAemeBoil padoueil cuibl. [Iponasen noiaydaer HeMalyto
NpUOBIIH 32 TOCPEAHUUYECKYIO eATeNIbHOCTh. B 3TOM moo0HbIe nestHust cXoHbI ¢ paboToprosieil. OTrpaHnyeHne
37IeCh CIIeAyeT NMPOBOIUTH 10 TAKOMY IIPHU3HAKY: ecyu "nemieBasi padodas cuia" CTaHOBUTCS COOCTBEHHOCTBIO
MOKYMAIOIET0 — HAINIO pabCTBO, €CiIM HET, — HMEETCsl COCTaB IPECTYIUIEHHs "TOPTOBIS JIOABMH", HO HE
paboTOpProBIIsL.



Crenuudaeckoid popmMoii pabOTOPTOBIH B MOJABIISIIONIEM OOJBITUHCTBE CIIYYaeB CIEAYET CUMTATh MOXHUIICHHUE H
HOCIEeNYIONIyI0 Mpofaxy nered. Bo muormx crpamax 3amama, Bocroka m lOra, momyoduumuaibHO CIOXKHICS
"gepHBIN PHIHOK" TI0 TpoaaXe NeTeil. PeOCHOK MpakTHYECKH BCETlia CTAHOBHUTCS COOCTBEHHOCTHIO MOKYIATEIS, BO
BCSIKOM CJIy4ae, 1O CBOETO COBEPIICHHOJICTUS. DTOT BHA PAaOOTOPTOBIN TAKKe CIENYeT CUMTATh MEXIYHAPOIHBIM
HPECTYIICHUEM.

CoxpaHseTcs B MEPE U TOPrOBJIS KESHIMHAMY, B YACTHOCTH, [UIS 3aHATHS NIPOCTUTYLHEH. AHAJIOTHYHO TOMY KaK U
B cilyyae MPOJaXH [CHICBON pabovell CHJIBI, KOTAa pedb HIACT O TMPOJaXKe JKCHIIHMHBI B COOCTBEHHOCTB
MOKYIAOIIETr0, JaHHOE MPECTYIUICHNUE TAKIKE MOKET KBATH(DUIIMPOBATHCS KaK paboTOPTrOBIIS.

CXOomHBIMU ¢ PabCTBOM MOTYT OBITH U COXPAHSIOUIMECS B PsAe CTpaH OpadHble OObIYAH, CTABSIIHE KCHIIHHY MO
CYLIECTBY B MOJIOKeHHE pabbiiu. B JlomonHuTenbHON KOHBEHIUH, IpuHATON B 1956 T. B JXKeHese, cpeau obbIuacs,
CXOIHBIX C pabCTBOM, MOMMCHOBAaH MPHUHYAMTEIBHBIA TPYA, YTO O3HAYaeT NPH3HAHHE €r0 HCIOJIb30BAHHS
npecrymienueM.B 1930 r. 6buta mpunsata Konsenumss MOT Ne 29 OTHOCHTENBHO NPHHYIUTEIBHOI'O M Tak
Ha3bIBaEMOT0 O0S3aTENILHOIO TPYHa, KOTOPas ONpPEAENIieT €ro KaK COCTOSHHE YeJOBEeKa, B CBS3M C KOTOPHIM OH
peasm3yeT "BCIKyI0 paboTy WU CIIyK0y, TpeOyeMyIo OT KaKoro-Iu0o JInIa Mo yrpo30i KaKoro-InO0 HaKa3aHU 1
IUIsL KOTOPOI 3TO JIMIO HE NPEMIOKHIO JOOPOBONBHO cBOMX yciyr'. Hacuime, yrpo3a Haka3aHHs — BOT Te
" MBIDKYyIIHE" CHIIBI, KOTOPBIMH YEJIOBEK MPHUHYXAAETCS K TPYAY WIN BHIIOTHEHUIO KaKoi-Tnbo paboThI.
Hebe3saTepecuo, urto Konsenmust MOT, mpoBo3riTacuB el -ypa3aHATh IPUHYIUTEIBHBIN 1 003aTeIbHBIN TPYL
BO BCEX ero (hopMax, yCTaHOBWIJIA M NEPEXOAHBIH K €ro JHKBHIALUHM CPOK — MATH JieT. C TeX MOp MpOIUIo YKe
MHOTO ISITUICTHH, 8 TPUHYAUTENBHBIA TPY IPOIBETACT CKPBHITO U OTKPBHITO BO MHOT'HX TOCYIapCTBAaX.

KoHBeHIMs npeaycMoTpesa UCKITIOUEHHST U3 TIOHSTHUS IPUHYANTEIBHOTO TPYy/a, €ClIM BeINonHseTcs: 1) pabora nim
cinyx0a, TpeOyemas B CHIIy 3aKOHa 00 00sI3aTeIbHOM BOCHHOM Cy0e U MpUMEHsieMast ISl paboT YUCTO BOCHHOTO
xapakTepa; 2) Beskash paboTa SBISIOIIASICS YacThI0 OOBIYHBIX IPaXKJAHCKUX O0A3aHHOCTEH IpakAaH MONHOCTHIO
CaMOYIIPaBJISIONICHCS cTpaHbl, 3) Beskas pabora wiu ciyx0a, TpeOyemas OT Kakoro-jinbo JIMIia MO0 HPUTOBODY,
BBIHECCHHOMY KOMIICTCHTHBIM CYIOM, IPH YCIOBHH, YTO 3Ta paboTa WiIN ciryxba OyaeT NMpOM3BOAUTHCS MO
HaJ30pOM M KOHTPOJIEM TOCYJapCTBEHHBIX BJIACTSHl W YTO yKa3aHHOE JIMLO HE OyIeT YCTYIUICHO WM NepelaHo B
pacIopsDKeHHE YacTHBIX JIML, KOMITAaHWH WM o0miecTB; 4) Beskas paboTa Wi ciyx0a, TpeOyemas B YCIOBHAX
Ype3BBIYAWHBIX OOCTOATENBCTB, T. €. B CIy4asx BOWHBI HJIM OCACTBHS, KAaK-TO: IOXKap, HABOJHEHHE, TOJIOZ,
3eMIICTPSCCHUE, CHJIbHAS SMUICMUS HJIM SIH300THs, HAISCTBHE BPCIHBIX JKHBOTHBIX, HACCKOMBIX HJIH Iapa3HToB,
pacTeHHil U BOOOIIE OOCTOATEIBCTBA, CTABSLIME MM MOTYIIME ITOCTaBHTH IIOJ yYrpo3y >KH3Hb WIIM HOpMajbHbIC
JKU3HCHHBIC YCIIOBHUSI BCETO MIIM YACTH HACENICHUS; 5) MeNKKe paboThl OOIMHHOTO XapakTepa, T. €. paboThl, KOTOPHIC
BBITNIOJIHAKTCA  AJIA HpHMOﬁ MOJIB3bl KOJJICKTHBA €T0 WICHaAaMU MW II03TOMY MOTYT CUHUTATbHCA O6I)I‘IHI)IMI/I
IPOXAAHCKUMH  OOSI3aHHOCTSIMH  WICHOB KOJUIGKTMBA MPH YCIOBHMHM, YTO CaMO HAacelCHHE WIH ero
HEIIOCPE/ICTBCHHBIC NPEJCTABUTEIM HMEIOT IPaBO BBICKA3aTh CBOE MHEHHE OTHOCHUTENBHO LEIeCO00pasHOCTH
JIAaHHBIX PaldoT.

Syt BUABI NPUHYAUTCIBHOIO Tpyda MOOJDKHBI OCYHICCTBJIIATHCA IIOA KOHTPOJIEM TIOoCyaapCTBa W HE JOJIKHBI
OBITBTPAIULMOHHO CBSI3aHbI C YIAJCHHEM IPaKIaH OT MeCTa HX KHTEJIbCTBA. Takod TPyA 3alpenaeTcsi IPUMEHSTh
JUIsL BBITIONHEHUS TMOA3EMHBIX pPa0OT B I[IaXTax WIM B KayecTBE HAaKa3aHUs KOJUIGKTHBA 3a MPECTYIUICHHE,
COBEPIICHHOE KEM-JIH0O0 U3 €ro YWICHOB.

Mbl BUIMM CTpEeMJICHHME K YETKOMY OINpEAENCHUIO MOHATUS '"NpPUHYAMTENbHBIA Tpyn", K
HEAOIIYCTUMOCTH €ro paClIupUTCIIbHOTO TOJKOBAHUA. HazBansl u O6CTO$IT€J'ILCTB3., KoTaa Tpya
HE CUUTACTCS MPUHYIUTEIBHBIM, XOTSI HHTEPECHI 00IIECTBA U TOCYAAapPCTBA TPEOYIOT HEOOBIYHBIX
YCI/IJII/Iﬁ rpaxKJiaH. KOHBCHHI/IH MPpOBOAUT OYCHb BA’)KHYIO MBICIIb O HEAOIMMYCTUMOCTH NMTPHUMCHATH
MPUHYIUTEIBHBIN TPYJ KaK HaKa3aHWE KOJUICKTHBA JIIOJIEH 3a MPECTYIUICHUS €r0 WICHOB. JTO
CB0606p83Ha}I pCaKiusg Ha Cliydau OTCTYHHGHI/Iﬁ OT IpHUHIHIIA HHI[HBHHyaHBHOP’I BHUHBI, 4YTO
BeneT k mpousBony. Konsennusa MOT 1930 r.- oguH 13 caMbIX MPU3HAHHBIX MEXTyHAPOIHO-
IIPABOBBIX JOKYMEHTOB: B HEW ydacTByOT 143 rocymapcrBa. DTO TOBOPUT O pacTyIIEM
CaMOCO3HaHUH HapoaOB, BCC 0oJjiee OTUYETIUBO IIOHUMAKOIIIUX, 4YTO KHN3Hb B YCIOBCUCCKOM
06H.ICCTB€ HC MOXKCT CTPOUTBHCA HA HA4YallaX CTpaxa, HACUIIUA, MMPUHYXKICHUA U TIPHUHUKCHUSA
YeJI0BEUECKOM JIMUHOCTH, YTO MOJO0OHBIE ACHCTBUS MPECTYMHBI. PaOCTBO SBIsETCS NPEBHEUIIIUM
MMpaBOBbIM HHCTUTYTOM, IIPCACTABIAIOIINUM coboit pcaji3anuro IIpaBa COOCTBEHHOCTH Ha
4yenoBeka. B mpoliecce MCTOPUYECKOTO Pa3BUTHS M3MEHSIOTCS €ro crenu@uueckue 4epThl, a
BMECT€ C HHUMH TIpeoOpaszyercs U Xxapakrep paOckoil 3aBucumoctdH. Ha Bcemupnoit
KoH(pepeHIIMu 1o 0oprOe C pacu3MoOM, pPacoBOil AMCKpUMHHALMEH, KceHopoOueld u pacoBoil
HETepIIUMOCThIO, opraHu3oBaHHod B J[lypOane (FOAP) B aBrycre 2001 r., ob6cyxmanuch
BOIPOCHI 0 MpUUMHaX pabctBa u padoroprosiu. [1o pesynbraram mnpoBeneHHON KOH(pepeHIIUN
MEXYHApOJHOE COOOIIECTBO MPHU3HANO, YTO pabCTBO U PAOOTOPrOBIsl SBISIOTCA «yXacCHOH
Tpareueld B HCTOPUM YEJIOBEUECTBA» M XAPAKTEPUZYIOTCA KaK «IPECTYIJIEHHE MPOTHUB

yenoseuecTBan[105].
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B Hacrosiiee Bpems, no oneHkam skcreproB OOH, B Mupe HacUMTHIBAETCS OKOJIO ABaALATH
CeMH MHJITMOHOB paboB, n3 HuX 600 ThIc. rpaknan ObiBiiero CCCP npeObiBacT B HEBOJLHOM
cocrosHuu. Exxeromnas mnpuObUIE OT Takoro OW3HECAa COCTaBISET CEMb MHILIIHAPIOB
noiutapoB[106]. PabGcTBo 1 paboOTOProBisi, HapsAy ¢ HapKOOM3HECOM M TOPIOBICH OpYKHEM,
BBICTYNIAIOT B KQUECTBE CAMBbIX BBIMOJIHBIX MCTOYHUKOB JI0XOJ0B OPraHM30BAHHBIX MIPECTYIHBIX
dbopMHUpOBaHHMIA.

PaccmarpuBaeMoe HeraTUBHOE sIBIIEHHE HE 000IILI0 CTOPOHOU U Poccutio, KOTopasi B HACTOSIIIUIA
MOMEHT SBJISI€TCS OJIArONPUATHON Cpefol JUlsl PECTYNHON JesTeIbHOCTH TOPTOBLEB JOAbMHU.
Kak mnpaBuino, paboTopromiell 3aHUMAIOTCS OPraHW30BaHHBIC MPECTYHHBIC TPYNIUPOBKH,
MHOTME€ M3 KOTOpPhIX C(OPMHMPOBAHbI Ha OSTHUYECKOW OCHOBE M HMMEIOT TECHbIE
MexpernoHanbabie cBsi3u. Ceromns B YUeueHckoit Pecybnuke, apyrux perunonax CeBepHOTro u
IOxxnoro KaBkaza, KanmMbikun U B MHBIX cyObekTax Poccuiickoit ®deneparii B MOJIOKECHUN
paboB HAXOAATCS THICAYH JIFOAEH, KOTOPBIE MOABEPTalOTCs OecuesioBeuHoM KcIuryaranun. OHu
IIPOJAIOTCS U NMOKYIAKTCS, HEJIETAJIBbHO JENOPTUPYIOTCS 33 TPaHULLY.

OcHOBHBIM IIeHTpOM pabctBa u padboroproBiau B Poccum cran Ceepo-KaBkasckuil permos.
Yeuenckas PecnyOnuka mpeBpaTtuiach B CBOCOOpa3HOE pabOBIa/eNbuecKoe rocy1apcTBo, Iie
HaJa)kKeH «KOHBeWep», NPEeBPAILAOIINN YEIOBEKa B )KUBOM TOBAp.

B cneuunanbHoit murepatype ObUIO MPOBEAECHO UCCIIEI0BAHUE, OCBALICHHOE ICUXOJOTMUYECKUM
0COOEHHOCTSIM 3THUYECKOTO CaMOCO3HAHHS, B KOTOPOM OBLIO JOKa3aHO, YTO B ()OPMHPOBAHUHU
JUYHOCTH OOJBIIYIO PpOJIb MIPAIOT PpEJIUTHOo3Hble 00bldau M 3akoHbl. (e oBaTeNbHO,
THUYECKOE CaMOCO3HAHHME OKAa3bIBA€T BIMSHUE Ha HALMOHAJIbHBIE IPOLECCHI, 00YCIOBIMBAs
BEKTOP pa3BUTHA OOILIeCTBA, HAIMOJHISA €ro cojaepXareJbHbIMH  KomroHeHTamu[107].
Henoonenka HanmmoHANBHBIX (PAKTOPOB WUIpAeT 3HAYUTEIBHYIO pOJIb B PACIPOCTPAHCHHU
pacCMaTpUBAaEMBIX IPECTYIHBIX JACSIHUM, 3alpelleHHbIX TOCYAAPCTBEHHBIM IPAaBOM, HO
pa3pelIeHHbIX TPABOM PEIUTHO3HbBIM.

Jlromelt moxumaroT M obpamiaroT B paOCTBO He Tonbko B Yeune, HO u mo Bceil Poccum
HE3aBHCHUMO OT I10J1a, BO3pacTa, COLMAIbHOTO M0JI0KeHNA. OCHOBHOM 1I€JIbIO JAEIBIOB SBISETCS
HOJIy4EHHUs BBIKYIA JTMOO MCIOJIb30BAHUE TPY/a JIOACH B KauecTBe OecraTHOM pabouel cuiibl.
B MockBe 1 HEKOTOPBIX JPYruX KPYIHBIX IOpoJax CIOXKWJIACh LieJlas MHAYCTPUS HUILEHCTBA!
0]l KOHTPOJIEM OPraHM30BAHHBIX MPECTYIHBIX cOO0LIECTB (POPMUPYIOTCS OpUTajbl HHBAINU/IOB,
HE HMEIOIIUX JIeTalbHBIX CpPEICTB K CyllecTBOBaHMIO. X mocenstor B 0OLIEKUTHH,
[epeoIeBal0T B BOMHCKHM KaMy(IIsbK, CHaOXaroT KOJIICKAaMHU M IOJI BUJIOM KEpTB araHcKoi
aM00 YEUeHCKON BOIHBI HAIPaBIIAIOT «IOJ OXPaHOI» MONpOIIafHUYaTh Ha OKUBJICHHbBIE
MarucTpaiu, B MeTpo U JApyrue mecra. [lo moacueramMm paOOTHUKOB MUJIMIMM, HUILUE
«KOJISICOUHUKM» COOMPAIOT B JIEHb MO 2-3 ThICAYM pyOJIel KaXKIblil, U3 KOTOPBIX UM OCTAeTCs HE
Oomee 1%, a ocTajbHBIE JAEHBIM YXOIAT OPraHM3aTOpaM 3TOro HMHHYHOTO Ou3Heca[l08].
[ToxazarenbHBIM Takke OyJeT ciaydail oOHapy>KeHHBIM Ha AJieKcaHApOBCKOM mnrTuuedadpuxe
Branumupckoit o61acTy, Ha KOTOpOH YeThIpe Mecsla COAep Kaauch B pabCcTBE ABAILIATh YETHIPE
rpaxaaHuHa Y30ekucraHa. PabGoras Ha 3TOoM (adpuke, J0aU OBLIM JIMIIEHBI JTIOKYMEHTOB,
YIOCTOBEPSIONIUX JUYHOCTh, pabouuii aenp HaumHanucsa ¢ 7.00. u 3akaHumBancs B 23.30 6e3
BBIXOJHBIX. 3a YeThlpe Mecsa paboThl 3apaboTHas MJaTa HE BblIUIauuBaiach. Jloau
COJIepKAJINCh B MOJIYypa3pyLIEeHHOM Oapake, B KOTOPOM OTCYTCTBOBAJIM 3J€MEHTapHbIE YCIOBUS
nuist mpoxuBanusi[109]. U 310 He enMHUYHBIH (HaKT.

OTteuecTBEHHBIE y4Y€HBIE MO-PAa3HOMY JAIOT IOPUJIMYECKYIO OLEHKY paOCTBY UM pabOTOpromie.
Tak, B.II. ITanoB, .M. Jlykamyk, A.B. Haymos, JI.LH. T'aneHckas OTHOCAT 3T HOesiHUS K
NPECTYIUICHUSIM MeXayHapoaHoro xapakrtepa[l10]. CrnemoBarenbHO, TakHe HPECTYIUICHUS B
HAI[MOHAJLHOM 3aKOHOJATEIbCTBE JOJDKHBI ObITh OTHECEHbI K IpYMIE MPECTYIJICHUH MpOTHUB
JUYHOCTH, M  OTBETCTBEHHOCTh 3a MX COBEpPUICHME JIOJDKHA  IIPEyCMAaTpPUBATHCS
CaMOCTOSTENIBHON YTOJIOBHO-ITIPABOBOM HOPMOM.

WNuoit Toukm 3penus npunepxkusaerca B.H. KynpsBues, 1mo MHEHHI0O KOTOpPOrO MHPOBOE
COOOIECTBO YK€ TPHU3HAIO TaKHe MPEeCTyIIeHUusT MexayHapoaHbiMu[111]. OObeKkTHBHBIC U
CyObEKTHBHBIE NpPU3HAKU pabCTBa M pabOTOProBIM KaK MEXIYHAPOJHOIO TMPECTYIUICHUS
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JOJKHBI pacCMaTpUBaThCA B paMKax COCTaBa NPUMEHEHHUs 3allPELLEHHBIX CPEACTB U METOJI0B
BEICHUsl BOWHBL. B cBA3M ¢ 3THUM OyAeT YyMECTHBIM pPAacCMOTPETh MEXIAYHAPOJHO-IIPABOBBIE
JIOKYMEHTHI, TTOCBSIIICHHBIE 00pb0e ¢ pabCcTBOM.

IOpunnyeckyro ocHOBY OOppOBI C HCCIEIyEeMbIMH COLMAJIbHO HEraTUBHBIMHU SIBJICHUSMHU
cocraBisitoT: KonBenmmst o padctse 1926 r., Beceobmas aexnapainusi mpaB U cBOOOJ UYeIOBEKa
1948 1., JlomonHUTENbHAsT KOHBEHIMS 00 yIpa3aHEHHH pabcTBa, paOOTOProBIM M OOBIYAEB,
CXO/HBIX ¢ padcTBOM 1956 1., MexnyHapOAHbII MaKT O MPaXIAHCKUX M HOJUTUYECKUX MPaBax
1966 r.

B coorBerctBum co cr. 1 KonBenmum o pabecrBe 1926 1. moj paOCTBOM MOHUMANIOCh
«I10JIO’KEHUE WM COCTOSIHUE JIMLA, B OTHOLIEHUHM KOTOPOTO OCYIIECTBIISIFOTCS HEKOTOPbIE WU
BCE IIOJIHOMOYMS, MPHUCYIIUE TIpaBy COOCTBEHHOCTW», a MOJ paboToprosieil (Topromieit
HEBOJIbHUKAMU) — «BCE JECHUCTBUS, CBSI3aHHBIE C 3aXBaTOM, NPUOOPETEHHEM KaKOro-inbo Juia
WINA C PaclopsHKEHUEM MM C IIeJbI0 OOpalleHusi ero B paOCTBO; BCE ACHCTBUS, CBS3aHHBIE C
npuoOpereHueM paba ¢ LENbl0 €ro MpoAaKu WM OOMEHa; Bce AEHCTBHS IO MPOJAXe HIU
oOMeHy JHIa, MPUOOPETEHHOTO C 3TOM IIeNbI0, U BOOOIE BCAKOE ACWCTBUE IO TOPTOBJIE HIIU
MIePEBO3KE pabOBy.

['ocynapctBa, moanucaBiine Ha3BaHHyr0 KoHBeHIMIO, IpUHHMMaIM Ha ceds o0s3aTenbcTBa
IIOCTETNIEHHO U B BO3MOYKHO KOPOTKHH CPOK MOJHOCTbIO OTMEHUTH pabCTBO BO BceX (hopMmax, a
TaK)Ke IpeceKaTb W MpeAoTBpaliaTh pabOTOProBiI0, MPUHUMATh 3aKOHOJATENbHBIE MEpHI,
yCTaQHaBJIMBAIOLIME CTPOTHME HAKa3aHUS 3a COBEPILIEHHE Ha3BaHHBIX 3alPELICHHBIX JESTHUMH,
OKa3bIBaTh CO/ICHCTBUE B OOpbOE 3a yHHUUTOXKEHUE padcTBa[112].

MesxayHapoiHO-ITpaBOBbIe Mepbl OOpHOBI C paOCTBOM MOJIYYMIIM JalibHEHIIee pa3BUTHE 11OCIIe
Bropoii MupoBoii BoitHbI. COTpYIHHYECTBO TOCYIapCTB B Jelie MPOTUBOACUCTBHUS pabCTBY U
paboTtoprosie crano Oosee coJepXkaTelbHbIM M IOCIIEAOBAaTENbHBIM B pamkax OpraHuszanuu
O6beaunennbix Hanwmii. C npunsatuem YcraBa OOH Obuta co3maHa NMPUHLIMIMAIBHO HOBAs
IpaBOBasi OCHOBA JJIsl MEKAYHApOJHOIO COTpYAHMYECTBA B o0nactu 60pbObl ¢ padbcTBoM. Ilpn
OxoHomuueckoM U ConuansHom Cosete Opranuzaunu Oobenunenssix Hanmit (OKOCOC) 6b11
CO3/laH CHeLMalIbHbIIl KOMUTET MO BONpocaM palOCTBa, KOTOPBIHA, MOCIE COOTBETCTBYIOIIMX
UCCJIEIOBaHUM, YCTaHOBMJI CYILIECTBOBaHME pabCTBa B pa3IMYHBIX TOCyJapcTBax B
HETPUKPBITOH Wi 3aByanupoBaHHON ¢opmax[113]. Bcemen 3a stum B mpunstoir OOH
BceoOmiet pexmapanuu mpaB dYenoBeka 1948 1. momuepkuBaniock: «HuKTO HE moibKeH
coJiepKaTbCsl B paOCTBE WM MOIHEBOJIBLHOM COCTOSIHUU; paOCTBO U pabOTOPTOBIIS 3alpPeIIatoTCs
BO BCEX UX BUAAX» (CT. 4).

HononnurensHas KonBeHIuss 00 ympa3nHeHHMM paOCTBa, pabOTOProBIM M HHCTUTYTOB U
00bIuaeB, CXOHBIX ¢ padbcTBOM 1956 1, coxpanss B cuie KonBenuuio o pabcTBe, HalpaBiieHa Ha
MHTEHCU(UKAIMIO HAIIMOHAIBHBIX U MEXAYHAPOIHBIX YCHIMH B OOppOe C paccMaTpUBacMbIM
AHTUCOLMAIbHBIM sIBIEHHEM. B 3TOM N1oKkymMeHTe BIiepBble ObUIO 3aKpEryieHO MOHATHE pada U
JMIIa, HAXOASIIErocs B MOJHEBOJIBHOM COCTOSHUU. Pab ompenensics Kak JMI0, HaxoJsIieecs B
MOJIO)KEHUH WJIM B COCTOSSHUM palOcTBa. A TOJ JIMIOM, HAaXOIALIUMCS B IIOJIHEBOJILHOM
COCTOSIHUH, IOHUMAJICS YEJIOBEK, HAXOASIINICSA B COCTOSIHUM WU B IIOJIOKEHUH, CO3/IaBLIEMCS B
pe3ynbTare HHCTUTYTOB UJIM 00BIYaeB, CXOJIHBIX C pAaOCTBOM.

[ToguepkuBas 310001HEBHOCTh HCCIENyeMON MPOOIEMBl, JOKYMEHT MEepPEUnCseT MOI0KEeHUs
mofeil, cxoxue ¢ padbctBoM. K HUM oTHOCSTCS:

1) nonrosas kabayia, TO €CTh MOJOXKEHUE WM COCTOSHUE, BO3HMKAIOILEE BCIEJACTBHE 3aKiaja
JOJKHUKOM B OO€ecIiedeHHe JI0ra CBOEro JUYHOIO TpyAa WIM TpyAda HE3aBHUCHMOIO OT HEro
JMIA, €CIM HaJJIeKalle orpejenseMas LIEHHOCTh BBIIOJIHIEMOM paOoThl HE 3aCUMTHIBAETCS B
MOTaIIeHNE JI0JITa, a TaK)Ke €CIM MPOJAOHKUTEILHOCTD 3TOM paboThl HE OIpaHUYEeHA U XapaKTep
€€ HE ONPE/EIIEH;

2) KpernocTHOE COCTOSIHME, TO €CTh TaKO€ HCIIOJIb30BAHHME 3€MJIM, NMPU KOTOPOM IOJIH30BaTElNb
00s13aH TO 3aKOHY, OOBbIUAI0 WJIM COTJIAIIEHHUIO JKUTh M padoTaTh Ha 3emile, MpUHAUIekKaIei
JIpYroMy JIMIly, U BBINOJHATH ONpEAENIEHHYI0 paboTy A Takoro ApPYroro Jvia Wik 3a
BO3HArpaXKaeHue, Win 6e3 TaKoBOro, U He MOXKET U3MEHHUTh 3TO CBOE COCTOSHUE;
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3) mo6oi MHCTUTYT WM OOBIYal, B CHIy KOTOPBIX: a) KEHIIMHY OOCIIAIOT BBIAATh 3aMyX 0e3
IpaBa OTKa3a C €€ CTOPOHBI €€ POJUTEIH, ONIEKYHBI, CEMbs MJIU JIF000€ APYToe JIMLO WK rpymna
JIMII 32 BO3HArpaKJICHHUE JACHbIaMU WM HATYpoOil; 0) My JKEHIIMHBI, €r0 CEMbsl MM €r0 KJIaH
UMEIOT MPaBO NepefaTh €€ JPYyromMy JIMIY 3a BO3HArpakJIeHUE WM MHBIM 00pa3oM, WM B)
JKEHILMHA [I0CIIE CMEPTH MYyXa IepeAaeTcs 10 HACIEACTBY IPYyroMy JIMILY;

4) mo00l MHCTUTYT WM OOBbIYald, B CHJIy KOTOPBIX PEOCHOK WJIM MOAPOCTOK MoJioke 18 jer
NePEeJacTCsl OJHUM WK 000MMHU CBOMMM POJUTENISIMU MM CBOMM OIIEKYHOM JIPYroMy JIMIY 3a
BO3HArpax/eHue Wi 0e3 TaKOBOrO C LENbI0 SKCIUTyaTal[ii 3TOro peOeHKa WK MOAPOCTKA WU
ero Tpyzaa.

Hapsiny ¢ nepeuncieHHbIMU BUJaMH 00BIYa€eB, CXOIHBIX ¢ PaOCTBOM, 110 3aKOHAM YYaCTBYIOIIUX
B KoHBeHLMM rocynapcTB MpecTYIUIEHMSMM IIPU3HAIOTCS —«UCKaJeueHue, KiIeWMeHue
BBDKUTAHUEM WM WHBIM CIIOCOOOM paba WM JHMIa B TMOAHEBOJIHLHOM COCTOSIHUHM, YTOOBI
OTMETHTbH TaKOE€ €r0 COCTOSHUE, WU C LIEJIbI0 HAaKa3aHUs, WIN 10 KaKoW MO0 WHOU MPUYUHEY.
BecbMa BaxkHO mpu 5TOM yKazaHHe Ha TO, 4To KOHBEeHIMs mpejyiaraet KBalu(puIupoBaTh Kak
paboOTOProBII0 W coydYacTHe B HEW (HampuMmep, IMOCPEIHUKA TpU KyIUie-pojaxke pada).
[lepeBo3ka WM TMOMNBITKA MEPEBO3UTH pabOB U3 OJHOW CTpaHbl B JPYIYIO JIIOOBIMHU
TPaHCIIOPTHBIMU CPEICTBAMU MJIM COy4yacTHE B 3TOM, coriacHo KoHBeHuMH, npusHaercs
MPECTYIIEHUEM T10 3aKOHAM T'OCY/IapCTB - Y4aCTHUKOB 3Toi KoHBeHIuH.

B cBow ouepenp, ywactByromme B KoHBeHLMH rocynapcTBa MpU3HAIM OTH  JI€SIHUS
npectymieHussMd. CTOpPOHBI MPUHSUIM Ha ce0si 00s3aTelbCTBa IMOCTEIIEHHO M B BO3MOXKHO
KOPOTKHUH CPOK IOJHOCTBIO OTMEHUTHh paOCTBO BO Bcex (hopmax, MperoTBpaliarh U NpecekaThb
paboTOProBito, MPUHUMATh 3aKOHOAATEIbHbIE MEPhI, YCTAaHABIMBAIOIINE CTPOTHE HaKa3aHUs 3a
COBEpLICHHE Ha3BaHHBIX 3alpEUICHHbIX JEeSHUM, OKa3blBaTh CoOJelcTBUE B Oopbbe 3a
YHUYTOXEHHUE padbcTBa[114].

AOcomoTHOE 3anpelieHre padcTBa U pabOTOPTOBIHN MOATBEPKIACHO U B MeXTyHAPOIHOM TTaKTe
0 TPaXJIAaHCKUX U MOJIUTUYECKUX MpaBax 1966 r., re roBOPUTCS O TOM, YTO «HUKTO HE JIOJIKEH
COJIEPKATHCS B PaOCTBE; PaOCTBO M PabOTOPTOBIIS 3aIPEHIAIOTCS BO BCEX MX BHIaX» (CT. 8).
AHanu3upys MEXIyHAapOJIHO-TIPAaBOBbIE JOKYMEHTBI, paccMaTpuBarollue padCTBO  Kak
IPECTYIUIEHUE MEXJYHApOJHOIO XapakKTepa, Mbl MOXKEM OINPEIENIUTh €ro KaK IOCTaBJICHHE
YelOBeKa B COCTOSIHME HEBOJHM, B OTHOIIEHUHM KOTOPOTO OCYIIECTBIISIFOTCS TOJTHOMOYUS,
IpUCYyIIME MpaBy COOCTBEHHOCTH, MYTEM €ro MOXUIIECHHS, HE3aKOHHOIO JIMIIEHHUS CBOOOJBI,
oOMaHa WM UHBIM CIIOCOOOM.

B yronoBHOM 3aKOHOJATENHCTBE 3apYyOEKHBIX TOCYAApCTB PaOCTBO M PabOTOPTOBISI TaKKe
OLIEHUBAIOTCS KaK IMOCSAraTebCTBO Ha CBOOOAY yenoBeka. Tak, YronoBHbIH kojekc Mtamuu B
maBe 3 «O mpecTymeHUsX NPOTUB JIMYHOM CBOOOABI» COAEPKHUT OTBETCTBEHHOCTH 3a
oOpamienue B padctBo (cT.600); mocraBieHue padoB Ui TOPTOBIM U Toprosis umu (ct.601);
OTUYXXJIeHHE U NpruodpereHue pados (cT.602), a Takxke mopadouienue (ct.603).

AHanu3 MeXAyHapOAHO-IIPABOBBIX JOKYMEHTOB II03BOJISIET CAEIAaTh BBIBOJ, YTO IPECTYIHBIE
JIeSTHUS, CBSI3aHHBIE C IOCTABJICHWEM 4YEJIOBEKa B paOCTBO M MPUHYKICHUEM €ro K padckoMy
TPYyNly, B HAIIMOHAJBHOM 3aKOHOJATEJIbCTBE JIOJKHBI PacCMaTpUBAThCA B JBYX ACIEKTaX — B
KayecTBE MEKIYHAapOJHOTO U KOHBEHIMOHHOIO MpecTyIieHui. OTBETCTBEHHOCTh 3a paOCTBO
KaK MEXKIyHapOoJHOE IMpEeCTyIUIEHHE JOobKHa mpenycmarpuBatecsi B Paszpmene XII VK
«IIpecTymnueHus npoTUB MUpa 1 0E€30MIaCHOCTH YeJI0OBEUYECTBa» B paMKax coctaBa «lIpumenenue
3aMpenieHHbIX CPEJICTB U METOOB BeJleHUsI BOMHBI» (CT. 356 YK PD).

Ho nexabpbckoit pedopmbr 2003 T. B OTEUECTBEHHOM YTOJOBHOM 3aKOHOJIATEIHCTBE
OTCYTCTBOBajla HOpMa 00 OTBETCTBEHHOCTH 3a paccMaTpUBAaeMoOE€  IOCSTaTeIbCTBO.
®enepanbHbiM 3akoHOM OT 8 mexadps 2003 1. B YronoBHbI Kojekc P® Obut BHECEHBI
CYILIECTBEHHBIE U3MEHEHUS, K UNCITY KOTOPBIX OTHOCUTCS M YCTAaHOBJIEHHE OTBETCTBEHHOCTH 3a
ucrob30oBanue padckoro Tpyaa (cr. 1272 YK). BkirounB cOOTBETCTBYIOIIEE ICTHUE B CUCTEMY
NPECTYIUIEHUH, IOCATaloNMX Ha JUYHYI0O CBOOOJY 4YeJOBEKa, 3aKOHOJATENIb BBIPA3WiI €ro
KOHBEHIIMOHHYIO CYIIIHOCTh WM BBINOJHHWI, TEM CaMbIM, MPEANHCAHUS paHee IMepPEUHUCICHHBIX
MEXIYHApOAHBIX JokyMeHTOB. B cr. 1272 YK P® nox wucnonp3oBaHueM paOCKOro Tpyna
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IIOHMMAETCSl «MCIOJIb30BAaHUE TpyJa 4YEJNOBEKA, B OTHOIIEHUU KOTOPOTO OCYHIECTBISIOTCS
MOJIHOMOYHS MPUCYIIHE MPaBy COOCTBEHHOCTH, B CiIydae, €ClIM JIULO 110 HE3aBUCSILIKUM OT HEro
NpUYMHAM HE MOXET OTKa3aThCsi OT BHINOJMHEHHsI paboT (yciyr). BBeneHue yronoBHOM
OTBETCTBEHHOCTH 3a paccMaTpUBacMoe [esSHUE CUMBOJIMYHO [UIsl HAIero TOCYAapCTBa,
MOCKOJIBKY O3HaMEHOBAJO COOOW He TOJNBKO COONIOACHUE TMPEeNNUCAHUN MEXITYHapOTHO-
IIPABOBBIX aKTOB, HO U OQUIMAIbHOE MPU3HAHKE TOro, 4YTo B Poccuu Ha3pena HEOOXOAUMOCTD
00pBOBI C paOCTBOM IIPH MTOMOIIHN YTOJIOBHO-TIPABOBBIX MEXaHU3MOB.

BwMmecre ¢ Tem copepxaHue BHOBb MPUHATON HOPMBI 3aCIyKUBAET OTAENIbHBIX HapekaHuil. Tak,
Ha Halll B3JISAJ, OCTAETCS HEOOBSICHUMOMN MO3UIIUS 3aKOHOATEs 110 TIOBO/IY OTHECEHUS JCSHUS,
npeaycMoTpeHHoro 4. 1 ct. 1272 YK P®, k kareropuu npecTyIieHuH CpeaHed TAKECTH, TOT1a
KaK TMOXMILEHHUE YenoBeKa, corjacHo 4. 1 cT. 126 YK, sBusercs TSXKKUM MPECTYIUICHUEM.
HanpammBaeTcst BbIBOJI, YTO HCIIOJIb30BAaHHE PAOCKOr0 TpyJAa SIBISETCS MEHee OOIEeCTBEHHO
OIIACHBIM JIESTHUEM, HEKEIIH IMOXUILEHUE YEI0BEKA, C YEM BPSJ JIU MOYKHO COTJIACUTHCS.
BykBasnibHOE TOJIKOBAaHME TMpPU3HAKOB cocTtaBa cT. 127> YK mo3BoJISIET yTBEpXKIaTh, 4TO
MOTEPIIEBUINM OT 3TOTO MPECTYIJICHUS SBJISAETCS YeJIOBEK, HAXOSAIIUNACS B COCTOSTHUM PaOCTBa,
a, CJIeJ0BATeIbHO, HE MOTYT IPECIe0BaThCS 10 YTOJIOBHOMY 3aKOHY JNEHCTBUS, COCTOSIINE B
oOpaleHun 4enoBeka B pabcTBo. Bo3MoxkHO, 3aKOHOAATENb UCXOAUII U3 TOTO, YTO OOpaIleHUE B
pabcTBO HE SBJISETCS HACTOJIBKO OOIECTBEHHO OMACHBIM JESHUEM, YTOOBI MOJBEPraTh €ro
KpUMUHAJIM3ALMH, HO, HA HAlll B3IV, IOXOOHBIN OAX0/ K Mpo0IeMe BBITJIAIUT, KAK MUHUMYM,
HE JIOTUYHO.

Kpome Toro, BBOAS YrOJOBHYIO OTBETCTBEHHOCTh 3a MHCIIOJIb30BaHHE pabCKoro Tpyna,
3aKOHOJATeIb HE MHCTOJIKOBAJ TOHATHE «pabCTBO», YTO MOMKET YCIOKHUTh MPUMEHEHUE
COOTBETCTBYIOILIEN YTOJOBHO-IIPAaBOBOW HOPMBI.

Cnenyer oOparuTh BHHUMaHHE, YTO Ha MPAKTUKE BCTPEUAIOTCS clyyau, Korjma paboTojaTend,
UCIOJNB3Ysl TPyd MOJYUHEHHBIX C HapyIIEHHMEM BHYTPUIOCYIApPCTBEHHOIO TPYAOBOIO
3aKOHOJATEIbCTBA B BHUJE YBEIUYCHHUS BPEMEHHU TPYIOBOTO MAHS, B LEIAX MOIICPKAHUSI
TPYJAOBOM JMUCLUMILIMHBI, B KaueCTBE AMCKPUMHUHALMU 10 IPU3HAKAM pacOBOM, COLMAIBbHOM,
HAI[MOHAJILHOW WJIM PEIUTHO3HOM MPUHAJICKHOCTH, YTPOKAIOT UM HACTYIJICHUEM HEraTUBHBIX
NOCJEACTBUM BIUIOTh O YBOJIbHEHHS INPU OTKAa3€ BBIIOJIHEHUS Takod paboTel. B cBszu c
YKa3aHHBIMH OOCTOSITENIbCTBAMU BO3HHMKAET BOMPOC, OTHOCSTCS JIM TEepEUYHCICHHBbIC JESHUs
BHHOBHBIX K HCIIOJIb30BaHUIO PAOCKOT0O TPYAA, U MOXKEM JIK MbI UX JIEUCTBUS KBATU(PUIIMPOBATDH
no cr. 1272 VK P®? AHanu3 MeXAyHapoAHBIX JOKYMEHTOB M BHYTPHHALMOHAJIBHOTO
3aKOHOJIATENIbCTBA TIO3BOJISIET CleJaTh BBIBOJA, YTO IMOJOOHBIE JEAHUSA COJAEPXKAT JIMILIb
HEKOTOpBIE MPU3HAKU COCTaBa MPECTYIUIEHHUs, NpeaycMoTpeHHoro cr. 1272 YK P®. Otnnune
COCTOHUT B TOM, YTO IO CPABHEHMIO C UCIOJIB30BAHUEM PAOCKOI0 Tpyna MPUHYXKJIEHUE K TPYLY
ABJISIETCA MEHee HKCTpeMalbHOM (hOpMOI IKCIUTyaTalluy YeslOBEeKa, XOTs MPAaBOBOE MOJOXKEHHE
JIUL, 3aHATBIX NPUHYIUTEIbHBIM TPYJIOM, U JIMII, UCIOJIb3YEMBIX B paOCKOM TpyJe, BO MHOTOM
cxoxu. Ecnu B monoxkeHuu paOcTBa 4elOBEK MPAKTUUECKU JIMIIEH BCEX MPEAOCTAaBICHHBIX
CBOOOJHOMY JIMIy TpaB, TO B COCTOSSHUU NPUHYJUTEIBHOTO TPyJa OH MOXET peaiu30BaTh
OTJeNIbHBIE TpaBa: HAIpUMEp, MPaBO Ha JKWIMIIE, TPaBO Ha oOpa3oBaHuUE, MPABO HA YACTHYIO
coOcTBEHHOCTDh U T.1. Ho mpu 3TOM y MOJHEBOJIBHOTO JIMIIa MOXKET ObITh OrpaHHYeHa CBOOOJA
BbIOOpa TPYNOBBIX (DYHKUIUH, IEPEABHIKEHHS, IOCKOJIBKY OH 00s3aH BBIIOJIHATH ONpPEIEICHHYIO
eMy paboToaTesieM AESITENbHOCTh U HE MOXKET U3MEHUTh TaKOT'O MOJIOKEHUS.

TsHKKUM TIPECTYIIICHUEM MEXKIYHApOJIHOTO XapakTepa SBISETCS TOProBJsl JHAbLMH. DTUM
NPECTYIUICHHEM  OXBaTBIBAIOTCS  pabOTOProBIsi, TOPTOBIS KCHIOIMHAMHU (CKIOHEHHE K
OPOCTUTYIIMH) W JeThMH. Hambonee BaXHBIMH MEXIYHAPOJHO-TIPABOBHIMU  aKTaMHU,
3ampenaiMi TOPTOBIIO pabdamu, sBIAOTCS KoOHBEHIMsS OTHOCHTENbHO padbcTBa 1956 T.,
JlononHuTenbHAs KOHBEHITUS 00 yrpa3aHeHUH padCcTBa, pabOTOProOBIM, UHCTUTYTOB U 0ObIYAEB,
CXOJHBIX ¢ paOCTBOM (NIPUHYIUTENbHBIN TPYH).

Kak nmpectyruienus kBanuuUIMPYOTCsS HE TOIBKO caMH PaOCTBO U pabOTOPTOBIISA, HO U JCSTHUS
JUI, CHOCOOCTBYIOIIMX OOpaIieHuio Jpyrux B pabCTBO, TMepeBO3ka paboB, KaleueHUe,



KJIeHMeHue Opyrux Jrojed, CKIOHEHWEe Ipyrux JMIl K oTraade cebs B pabcTBo, oOMeH
HEBOJILHUKOB | T.11. KoHBeHIus 1926 . nomoaHeHa nepeyHeM HHCTUTYTOB U 00BIYaeB, CXOTHBIX
¢ pabCcTBOM, KBaTM(UKALK KOTOPBIX YTOYHSETCSA B JAPYIMX MEXKIYHAPOJHBIX COTJIALICHUAX U
HAllMOHAJIbHBIX 3aKOHAaX. B 4acTHOCTH, MPECTYILUICHUIMHU IPU3HAKOTCS:

[Toxuienune u mpoaaxka JeTel ¢ IEeTIbl0 MCIONb30BaHUA MX B KadecTBe OecruiaTHOM paboueit
CHJIB, JIMIIEHUE COOCTBEHHOTO HMEHHM U OCHOBHBIX IIpaB uesoBeka. [IpectymiuenuemM cunraercs
nepesaya 3a BO3HATPAXKICHUE POJIUTENSMM WM OINEKyHaMU CBOMUX JETed B yCIyKEHue
cocroATeNnbHbIM JunaM. OOpallieHue B JoOMalllHee paOCTBO JKEHIIKH IIyTEM BbIAAYM UX 3aMYX 3a
BO3HarpaxxaeHue 0e3 mpaBa ee OTKasa, Iepeada Ha TaKUX Ke YCIOBHSIX 3aMYXHEW KEHIMHBI
JIpyruM JMLIaM Miad 1o HacienctBy.JlonroBas kabana B BHIE TpyAa JOJDKHHMKA, He
3aCYMTHIBAEMOTO B IOTAIICHUE J0JITA U HE OrPAaHMYCHHOTO MPOJOJDKUTEIBHOCTHIO PabOTHI U
XapaKTepoOM caMoOro Tpya.

KpenocTHoe cocTosiHEE 3eMJIeTIONb30BaTelNsd, PU KOTOPOM II0JIb30BaTeNb 005S3aH IO 3aKOHY,
oOblyat0 WM COIJIAIEHHIO XXUTh M paboTaTh Ha 3emile, NPUHAAJIEKAILEH Ipyromy JuIy, U
BBITOJIHATH ONPECNICHHYIO Pa0dOTy Ul TAaKOTO JIMIIA WM 32 BO3HATPaKACHUE, UK 0€3 TaKOBOTO
U HE MOXKET U3MEHUTh cBoe cocTosiHue (CT. 1). KpernocTHoe cocTosiHuEe KpeCThbsIHUHA HE MOXKET
OBITh ONpaBJAaHO HAIMOHAJIBHBIM 3aKOHOM. [IpHHYIWTENBHBIA W OO0S3aTENBHBIA TPYA,
pEryJInpyeMblil paMKaMH HallMOHAJIBHOIO 3aKOHOJATENbCTBA. Takol TpyA JOIYCKAaeTCs TOJIbKO
10 TIPUTOBOPY CyZa, B OOIIECTBEHHBIX IENSAX MPU JIUKBUAAIUN CTUXUHHBIX OCICTBUI, aBapHi,
KatacTpo(, a paBHO Ha BOCHHOH ciyx0e. OO0 3TOM K€ TOBOPUTCS B CT. 8§ MexIyHapoJHOro
naxra O rpakJaHCKuX MU nosutudeckux npasax 1966 r. Opnako B Konsenmuu MOT Ne29 o
OPUHYIUTEIPHOM WM 00s3aTeIbHOM TpyJe 3alpelleHbl JaXke KaTopyKHble paboThl 110
npuroBopy cyna.B 1970 r. rocynapcrBa noamnucanu KoHBEHLMIO O Npece4eHWH TOPIOBIU
KEHIMHAMHU, KOTOpasl Cojeprkana 00s3aTeIbCTBO I'OCYJapCTB HaKa3bIBaTh 3a Takue JIEHCTBUIA,
KaK CKJIOHEHHE K MPOCTUTYLHMH IIyTeM OOMaHa, HACWUJUsS, Yrpo3bl; MPeaycMaTpUBaJIOCh
HaKa3aHUe BUHOBHBIX U BblJaua UX M0 TPeOOBAHUIO 3aMHTEPECOBAHHOIO rocyaapcTsa.Hauaras B
mapre 1999 r. coBmectHo ¢ Mucturyrom OOH mno Bompocam NpecTYNHOCTH U MPaBOCYIUS
['moGanpHas mporpamma 1mo OoppOe MPOTUB TOPrOBIM JIIOABMHU IPEIyCMaTPUBACT KOMILIEKC
MEpONPUATHIA B OOJACTH HAYyYHBIX HCCICJOBAHUM M TEXHUYECKOTO COTPYIHHYECTBA U
pa3paboTKy MEXAYHapOIHOW cTparerud OOpbObl MPOTHB TOProBiau roAbMu. llens ee
3aKJII0YaeTcss B TOM, YTOOBI COAEWCTBOBAaTh CTpaHaM BBIBO3a, TpPaH3UTa W HA3HAYEHUS B
pa3paboTKe COBMECTHBIX cTpaTeruil M 3((eKTUBHBIX U JIEHCTBEHHBIX Mep B cepe yroloBHOTO
npaBocynus i 0opbObl ¢ Topromieil mroabmu. HopmaTuBHYIO OcHOBY 3ToW InoGanbHOI
IporpaMMsbl cocTaBiisieT lIpoTOKON O mpeaynpekIeHUM U IPECeYeHMHM TOPIOBIM JIFOJBMU,
nononsstonmii - KonBennuio  OOH  mpoTuB — TpaHCHALMOHAJIBHOM — OpraHM30BaHHOMN
IIPECTYIIHOCTH, M OH K€ BBICTYNAET B KadyeCTBE IPAKTHUYECKOIO PYKOBOJCTBA IS €€
ocymectBieHus. Ota IIporpamMma BKJIIOYaeT KOMIIOHEHT cOoOpa W aHalu3a JaHHBIX,
Opernonaralomuil  co3janue 0a3bl JaHHBIX O TEHJIEHIMSIX M MOTOKaX TOProBIM JIIOJbMH, a
TaK)Ke MepeJ0BON MPAaKTHKE OOPbObI ¢ TOPTOBIIEH JIFOIbMHU.

B mnocnenuue roxel B Poccum ormewaercss pocT (axkToB pabcTBa M TOProBiIM JIIOABMU B
OTKPBITON WJIM 3aByaIMpOBaHHOM (popmax, B TOM YHCIe KYIITU-TIPOAAXKHU KEHILUH U JeTeH.
4.IlepBbIM MEXIYHAPOIHBIM AOKYMEHTOM, 3aKpENMBIINM IIpaBa 4ejoBeka, ctan Yceras OOH,
npuHATHIA B 1945 1. B 3TOM NOKyMEHTEe NPUHIMI YBaXXCHHsI MpaB U CBOOOJ uelIOBEKa U
IrpaXIaHWHA Ha3BaH OJHUM M3 OCHOBHBIX IPUHIMUIIOB MEKIyHapoJHOro mnpasa. B Hem
MIPOBO3IJIAIIAETCS PABHONPABHE HAlUN, MYXYMH M JKEHIIMH, TOBOPUTCS O JOCTOMHCTBE
YeJI0BEYECKON JIMYHOCTH M HEIOIYCTUMOCTM AMCKPUMMHALIMM IO NpPU3HAKaM I0Jja, HalWu,
pacbl, s3blka, penurud. C  yderoM 3TOro OOIIEro NpPHUHLMIIA  pa3padaThIBAIOTCS
COOTBETCTBYIOIIIE MEXyHApOAHbIE JTOKYMEHTBbI, OCHOBHas paboTa MO 3TOMY HalpaBJICHUIO
BEHETCA B pamMkax OOH 3| ee CIIETAATN3UPOBAHHBIX OPTaHOB.

B HACTOAIICE BPEMA MCKIAYHAPOAHBIC MAaKTbl U KOHBCHIIMH O ITpaBax 4YCJIOBCKAa COCTABIIAIOT
OTACIIbHYIO OTpacilb MCEKAYHApPOAHOI'O IIpaBa. OcHOBHBIC MCKAYHAPOAHBIC JOKYMCHTBI,



MOCBALICHHBIE TpaBaM YEJIOBEKa, OOpa3ylOT TaK Ha3bIBaeMblii MeKIyHAPOAHBIH OMJLIbL O
NpaBax 4Yej0BeKa, KOTOPbI COCTOUT U3 4-X OCHOBOMOJIAratolUX JTOKYMEHTOB:

BceoOmasi aexjapanusi npaB 4desoBeka, npuHsaTtas 10 nmexabps 1948 roma I'enepanbHOi
Accambneeii OOH, — 3TO MEXIyHapOIHBIH JOKYMEHT, KOTOPBIM BIEPBBIE B HCTOPUU
YeJ0BEYECTBA PACIPOCTPAaHWII IpaBa YEIOBEKa Ha BceX JoJel miaHersl. [IpaBa u cBOOOABI
YyelloBeKa C OSTOr0 MOMEHTa IepecTaid ObITh TOJNBKO BHYTPEHHUM JEJIOM TOCYyJapcTBa.
Jlexiapanusi IpoBO3IJIacuiIa BCe OCHOBHBIE MpaBa M CBOOOABI (IpakIaHCKHE, MOTUTHYECKHE,
SKOHOMMYECKHE, COLMAJIbHBIE U KYJIbTYpHBIE) U UX TapaHTHH, TEM CaMbIM 3aJ0KHB OCHOBBI
MEX1YHapO/JHbIX I1AKTOB I10 IIpaBaM yeloBeKa. XOTS AEKIapanus Kak BUJ IIPAaBOBOIO aKTa HE
ABIIIETCS IOPUIWYECKU OOS3BIBAIOIIUM JOKyMeHTOM, BceoOmas nekiapanusi mpaB 4deloBeKa
ChIrpajla OrPOMHYIO HMJECHHYIO U TOJUTHYECKYIO POJIb B CTAHOBJIEHUM COBPEMEHHON CHCTEMBI
npaB u cBoOoj yenoBeka. Ee comeprkanue ObUIO IOPUAMYECKH 3aKPEIUIEHO B IMOCIETYIOIINX
MEX1YHapOJHbIX aKTaXx.

MexkayHapoaHbIH NAKT O TPAXKIAHCKUX H NMOJUTHYECKMX NpaBax U MesKIyHaApOIHbIH
NAaKT 00 SKOHOMHUYECKHX, COUHATbHBIX U KYJbTYPHBIX PpaBax ObUTH NPUHATHI | eHepanbHON
Accambneeit OOH B 1966 rony u BcTymwim B crity B 1976 romy. 10 et moHamoO6miock, 4To0b!
UX PaTU(UIMPOBATIO HYKHOE KOJIMYECTBO TOCYNAPCTB. DTH MEXIyHapOIAHO-TIPABOBHIC AKTHI
MMEIOT MPUOPUTET HaJ BHYTPEHHUM 3aKOHOJATEIbCTBOM CTPAaH-YYaCTHHUL, M HX TPaKJIaHe
uMeloT npaBo ooparutbes B Komurer no npasam venosexka npu OOH, eciiu umu ucuepnasl
BCE MMEIOUIMECS BHYTPEHHUE CPEACTBa MPaBOBOM 3aumuThl. OJIHAKO 3TOT OpraH HE MPUHHUMAET
o0s3aTenbHBIX Ui rocyaapctBa pemieHui. IlomyuenHas xamoba TOBOIUTCS A0 CBEICHUS
COOTBETCTBYIOLIETO IOCYAapCcTBa, U TOCYAAPCTBO JTOJKHO MPeACTaBUTh B KOMUTET NuCbMEHHbIE
OOBSICHEHUS TIO0 CYIIECTBY XKanoObl. Poixs Komurera coCcTOMT B mpHBIIeYeHHUH OOMIECTBEHHOTO
BHHUMaHUs K BOIPOCY 3aIUTHI ITPaB U CBOOO]I.

4. EBponeiickasi KOHBEHIIMsI 0 3alATe NMPaB YeJIOBeKa U OCHOBHBIX CBO0O/ ObLIa MPUHSTA
Coserom EBpormer B 1950 rony u Berynmia B cuiny B 1953 rony. P® patudunupoBana qaHHyro
KOHBeHIUIO B 1996 romy. OHa conepXUT OONBIIMHCTBO TEX MpaB U CBOOOJ, KOTOpHIE €CTh B
Hexnapaiuu, HO cuyuTaeTcsi Haubosee pa3paboTaHHBIM IOPUANYECKUM JOKYMEHTOM O MpaBax U
cBoOomax. KoHBeHlMsI yTOUYHsIET MOHMMAHUE T€X WM HHBIX MpaB U cBOOOA (Hampumep, ecTh
MpaBo Ha U3Hb, HO CMEPTHAs Ka3Hb IO MPUTOBOPY CyJla HE SIBJISIETCS HApYIICHUEM IpaBa Ha
YKU3HB; 3aMpelleH MPUHYAUTEIbHBINA TPYA, HO BOMHCKAs CIyk0a 1Mo MPHU3bIBY WIH MOOWITH3AIS
BO BPEMsI CTUXUHHBIX O€ICTBUM HE SBISIETCS MPUHYIAUTEIBHBIM TPYIOM H T.J.). DTa KOHBEHITUS
ydpeauia MEXaHU3M 3allluThl IpaB yenoBeka — EBponeiicknii Cya mo mpaBam 4ejioBeKa — U
YCTaHOBWJIA TOPSZOK €ro AesTeNbHOCTU. JKamolOy B 3TOT CyJ MOXKET MOJaTh T'paKIaHWUH TOU
CTpaHbl, KOTOpas Mojmucaia KoHBeHIMIO. JKamoba MokeT OBITh MMOJaHa TOCIE TOro, Kak
TpaKJIaHUH HMCYEpIiajl BCE CPEJICTBA MPaBOBOM 3alUTHl BHYTPU rocyaapcTBa. Pemenue cyna
00s13aTeNBHO [Tl TOCYAAPCTBA M 00’KaJOBAHUIO HE MOITIEKHT.

Kpome ocHoBomomaramommx MeXIyHapOJHBIX JOKYMEHTOB O IpaBaX 4YeJIOBEKa, CYIIECTBYET
MHOXECTBO KOHBEHIIMM, COTJIAIEHUN W TMAaKTOB, 3aKPEIUISIOIINX MEXAYHAPOJHbIE CTAaHIAPThI
npaB YyeJIoBeKa. K HHUM OTHOCSTCH, Harpumep:
- MexayHapoaHasi KOHBEHIIMSI O JIMKBUAALUUA BceX (GopM pacoBoi auckpumuHanuu 1965 r.;
- KoHBeHIMS TPOTUB TMBITOK M JAPYTHX JKECTOKHUX, OECUENOBEYHBIX WM YHUKAIOUIUX
YeJI0BEYECKOE JIOCTOMHCTBO BHJIOB oOpamieHuit u HaKa3aHus 1984 r.;
- KOHBEHIIMH U JIOTOBOPHI, HAMIPaBJIEHHbIE HA MPECEYCHUE NMPECTYIUICHU TPOTHUB YeJIOBEYECTRA,
— 3TO MEKYHApOIHBIC MAKTHl U KOHBEHIIMU O BOCHHBIX MPECTYIUICHUSX, O TEHOLIU/IE, alapTeuie
(pacoBoe paszneneHue) W IPYruX BHUIAX PACOBOM MHCKPUMHUHAIIMK, O 3ampere padcTBa U
paboToprosiu;

- KOHBEHIIMH U TaKTHI O JIUIAaX, TPEOYIOMNX JOTIOJHUTEILHOMN 3aIUTHI: 0 OeXKEHIaX, O JAETSX, O
3aIUTe JKeHIINH OT HACUJIHS, OT IUCKPUMUHAIUH 10 CITY>KO€ U T.1.



B nacrosimee Bpems Poccus ydacTByeT BO BCEX OCHOBOIOJATarolIMX JOKYMEHTaX O IIpaBax
yenoBeka. B 1991 rony B Poccun Obuta nmpunsta Jekjgapanusi npaB U ¢cB0o0O YejOBeKa H
rpasKIaHuHA, KOTopas crana opranndHoy yactero Koncruryuu PK.



